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Operations In Fiscal Year 2001 


A. Summary 

The National Labor Relations Board, an independent Federal agency, 
initiates no cases: it acts only on those cases brought before it. All 
proceedings originate from filings by the major segment of the public 
covered by the National Labor Relations Act—employees, labor unions, 
and private employers who are engaged in interstate commerce. During 
fiscal year 2001, 33,534 cases were received by the Board. 

The public filed 28,124 charges alleging that business firms or labor 
organizations, or both, committed unfair labor practices, prohibited by 
the statute, which adversely affected employees. The NLRB during the 
year also received 5166 petitions to conduct secret-ballot elections in 
which workers in appropriate groups select or reject unions to represent 
them in collective bargaining with their employers. Also, the public filed 
244 amendment to certification and unit clarification cases. 

After the initial influx of charges and petitions, the flow narrows 
because the great majority of the newly filed cases are resolved in 
NLRB '’s national network of 51 field offices by dismissals, withdrawals, 
agreements, and settlements. 

During fiscal year 2001, John C. Truesdale served as Chairman until 
May 14, 2001. Member Truesdale retired on October 1, 2001. President 
Bush designated Member Peter J. Hurtgen to succeed him as Chairman 
as of May 15, 2001. Members Wilma B. Liebman and Dennis P. Walsh 
also served during the period covered by this Annual Report. 

Statistical highlights of NLRB’s casehandling activities in fiscal 200! 
include: 

e The NLRB conducted 3076 conclusive representation elections 
among some 195,845 employee voters, with workers choosing labor 
unions as their bargaining agents in 51.7 percent of the elections. 

e Although the Agency closed 35,324 cases, 25,149 cases were 
pending in all stages of processing at the end of the fiscal year. The 
closings included 29,820 cases involving un‘air labor practice charges 
and 5,157 cases affecting employee representation and 347 related cases. 

e Settlements, avoiding formal litigation while achieving the goal of 
equitable remedies in unfair labor practice situations, numbered 10,942. 
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© The amount of $211.251.380 in reimbursement to employees 
illegally discharged or otherwise discriminated against in violation of 
their organizational rights was obtained by the NLRB from employers and 
unions. This total was for lost earnings, fees, dues, and fines. The NLRB 
obtained 4138 offers of job remstatements, with 2236 acceptances. 

© Acting ut the results of professional staff investigations, which 
produced a reasonable cause to believe unfair labor p: sctices had been 
committed, Regional Offices of the NLRB issued 2247 compleits, 
setting the cases for hearing 

¢ NLRB 's corps of administrative law judges issued 422 decisious. 


Chart 1 
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NiLRB Administration 


The National Labor Relations Board is an independent Federal agency 
created in 1935 by Congress to administer the basic law governing 
relations between labor unions and business enterprises engaged in 
interstate commerce. This statute, the National Labor Relations Act, 
came into being at a time when labor disputes could and did threaten the 
Nation’s economy. 

Declared constitutional by the Supreme Court in 1937, the Act was 
substantially amended in 1947, 1959, and 1974, each amendment 
increasing the scope of the NLRB’s regulatory powers. 

The purpose of the Nation’s primary labor relations law is to serve the 
public interest by reducing interruptions in commerce caused by 
industrial strife. It seeks to de this by providing orderly processes for 
protecting and implementing the respective rights of employees, 
employers, and unions in their relations with one another. The overall 
job of the NLRB is to achieve this goal through administration, 
interpretation, and enforcement of the Act. 

In its statutory assignment, the NLRB has two principal functions: (1) 
to determine and implement, through secret-ballot elections, the free 
democratic choice by employees as to whether they wish to be 
represented by a union in dealing with their employers and, if so, by 
which union; and (2) to prevent and remedy unlawfui acts, called unfair 
labor practices, by either employers or unions or both. 

The NLRB does not act on its own motion in either function. It 
processes only those charges of unfair labor practices and petitions for 
employee elections which are filed in the NLRB’s Regional, Subregional, 
and Resident Offices, which numbered 52 during fiscal year 2001. 

The Act’s unfair labor practice provisions place certain restrictions on 
actions of employers and labor organizations in their relations with 
employees, as well as with each other. Its election provisions provide 
mechanics for conducting and certifying results of representation 
elections to determine collective-bargaining wishes of employees, 
including balloting to determine whether a union shall continue to have 
the right to make a union-shop contract with an employer. 

In handling unfair labor practices and election petitions, the NLRB is 
concerned with the adjustment of labor disputes either by way of 
settlements or through its quasi-judicial proceedings, or by way of secret- 
ballot employee elections. 

The NLRB has no independent statutory power of enforcement of its 
decisions and orders. It may, however, seek enforcement in the U.S. 
courts of appeals, and parties to its cases also may seek judicial review. 


4 _ Sixty-Sixth Annual Report of the National Labor Relations Board 


NLRB authority is divided by law and by delegation. The five- 
member Board primarily acts as a quasi-judicial body in deciding cases 
on formal records. The General Counsel, who, like each Member of the 
Board, is appointed by the President, is responsible for the issuance and 
prosecution of formal complaints in cases leading to Board decision, and 
has general supervision of the NLRB’s nationwide network of offices. 


Chart 2 
ULP Case intake 
(Charges and Situations Filed) 
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For the conduct of its formal hearings in unfair labor practice cases, 
the NLRB employs administrative law judges who hear and decide cases. 
Administrative law judges’ decisions may be appealed to the Board by 
the filing of exceptions. If no exceptions are taken, the administrative 
law judges’ orders become orders of the Board. 
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All cases coming to the NLRB begin their processing in the Regional 
Offices. Regional Directors, in addition to processing unfair labor 
practice cases in the initial stages, also have the authority to investigate 
representation petitions, to determine units of employees appropriate for 
collective-bargaining purposes, to conduct elections, and to pass on 
objections to conduct of elections. There are provisions for appeal of 
representation and election questions to the Board. 


Chart 3 
Disposition Pattern for Unfair Labor Practice Cases 
(Based on Cases Closed) 
Fiscal Year 2001 
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B. Operational Highlights 
1. Unfair Labor Practices 


Charges that business firms, labor organizations, or both have 
committed unfair labor practices are filed with the National Labor 


6  Sixty-Sixth Annual Report of the National Labor Relations Board 


Relations Board at its field offices nationwide by employees, unions, and 
employers. These cases provide a major segment of the NLRB workload. 
Following tueir filing, charges are investigated by the Regional 
professional staff to determine whether there is reasonable cause to 
believe thai the Act has been violated. If such cause is not found, the 
Regional Director dismisses the charge or it is withdrawn by the 
charging party. If the charge has merit, the Regional Director seeks 
voluntary settlement or adjustment by the parties to the case to remedy 
the apparent violation; however, if settlement efforts fail, the case goes to 
hearing before an NLRB administrative law judge and, lacking 
settlement at later stages, on to decision by the five-member Board. 

Approximately 90 percent of the unfair labor practice cases filed with 
the NLRB in the field offices are disposed of in a median of some 91 
days without the necessity of formal litigation before the Board. About 2 
percent of the cases go through to Board decision. 

In fiscal year 2001, 28,124 unfair labor practice charges were filed 
with the NLRB, a decrease of about 4 percent from the 29,188 filed in 
fiscal year 2000. In situations in which related charges are counted as a 
single unit, there was a decrease of 5 percent from the preceding fiscal 
year. (Chart 2.) 

Alleged violations of the Act by employers were filed in 21,512 cases, 
a decrease of 3 percent from the 22,095 of 2000. Charges against unions 
decreased 7 percent to 6587 from 7052 in 2000. 

There were 27 charges of violation of Section 8(e) of the Act, which 
bans hot-cargo agreements. (Tables 1A and 2.) 

The majority of all charges against employers alleged illegal discharge 
or other discrimination against employees. There were 10,059 such 
charges in 51 percent of the total charges that employers committed 
violations. 

Refusal to bargain was the second largest category of allegations 
against employers, comprising 9685 charges, in about 49 percent of the 
total charges. (Table 2.) 

Of charges against unions, the majority (5437) alleged illegal restraint 
and coercion of employees, about 81 percent. There were 654 charges 
against unions for illegal secondary boycotts and jurisdictional disputes, 
a decrease of 27 percent from the 789 of 2000. 

There were 488 charges (about 7 percent) of illegal union 
discrimination against employees, a decrease of 27 percent from the 670 
of 2000. There were 100 charges that unions picketed illegally for 
recognition or for organizational purposes, compared with 140 charges in 
2000. (Table 2.) 
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In charges filed against employers, unions led with about 76 percent 
of the total. Unions filed 16,253 charges and individuals filed 5158. 


Chart 3A 
Disposition Pattern for Meritorious Unfair Labor Practices Cases 
(Based on Cases Closed) 
Fiscal Year 2001 
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Chart 38 
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Concerning charges against unions, 5196 were filed by individuals, or 
about 79 percent of the total of 6587. Employers filed 1272 and other 
unions filed the 119 remaining charges. 

In fiscal year 2001, 29,820 unfair labor practice cases were closed. 
Some 95 percent were closed by NLRB Regional Offices, the same as 
the previous year. During the fiscal year, 36.9 percent of the cases were 
settled or adjusted before issuance of administrative law judges’ 
decisions, 28.0 percent were withdrawn before complaint, and 30.3 
percent were administratively dismissed. 

In evaluation of the Kegional workload, the number of unfair labor 
practice charges found to have merit is important—the higher the merit 
factor the more litigation required. In fiscal year 2001, 40.4 percent of 
the unfair labor practice cases were found to have merit. 

When the Regional Offices determine that charges alleging unfair 
labor practices have merit, attempts at voluntary resolution are stressed— 
to improve labor-management relations and to reduce NLRB litigation 
and related casehandling. Settlement efforts have been successful to a 
substantial degree. In fiscal year 2001, precomplaint settlements and 
adjustments were achieved in 8174 cases, or 28.2 percent of the charges. 
In 2000, the percentage was 27.0. (Chart 5.) 


Chart 4 
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Cases of merit not settled by the Regional Offices produce formal 
complaints, issued on behalf of the General Counsel. This action 
schedules hearings before administrative law judges. During 2001, 2247 
complaints were issued, compared with 2556 in the preceding fiscal year. 
(Chart 6.) 

Of complaints issued, 90.2 percent were against employers and 8.4 
percent against unions. 

NLRB Regional Offices processed cases from filing of charges to 
issuance of complaints in a median of 101 days. The 101 days included 
15 days in which parties had the opportunity to adjust charges and remedy 
violations without resorting to formal NLRB processes. {Chart 6.) 

Additional settlements occur before, during, and after hearings before 
administrative law judges. The judges issued 422 decisions in 921 cases 
during 2001. They conducted 334 initial hearings, and 19 additional 
hearings in supplemental matters. (Chart 8 and Table 3A.) 
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By filing exceptions to judges’ findings and recommended rulings, 
parties may bring unfair labor practice cases to the Board for final NLRB 
decision. 

In fiscal year 2001, the Board issued 538 decisions in unfair labor 
practice cases contested as to the law or the facts—48) initial decisions, 
13 backpay decisions, 13 determinations in jurisdictional work dispute 
cases, and 31 decisions on supplemental matters. Of the 481 initial 
decision cases, 429 involved charges filed against employers and 52 had 
union respondents. 

For the year, the NLRB awarded backpay of $208.9 million. (Chart 
9.) Reimbursement for unlawfully exacted fees, dues, and fines added 
about another $2.4 million. Backpay is lost wages caused by unlawful 
discharge and other discriminatory action detrimental to employees, 
offset by earnings elsewhere after the discrimination. About 4138 
employees were offered reinstatement, and about 54 percent accepted. 

At the end of fiscal 2001, there were 23,272 unfair labor practice 
cases being agggener Ae at all stages by the NLRB, compared to 


1992 1993 1994 1995 1996 1997 1998 1999 2000 200! 
Fiscal Year 
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2. Representation Cases 

The NLRB received 5410 representation and related case petitions in 
fiscal 2001, compared to 6061 such petitions a year earlier. 

The 2001 total consisted of 4238 petitions that the NLRB conducted 
eecret-ballot elections where workers select or reject unions to represent 
them in collective bargaining; 819 petitions to decertify existing 
bargaining agents; 109 deauthorization petitions for referendums on 
rescinding a union’s authority to enter into union-shop contracts; and 227 
petitions for unit clarification to determine whether certain classifications 
of employees should be included in or excluded from existing bargaining 
units. Additionally, 17 amendment of certification petitions were filed. 
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Chart 7 
Unfair Labor Practice Cases Settled 
ULP Cases Closed after Settlement or Agrement 
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During the year, 5504 representation and related cases were closed, 
compared to 5793 in fiscal 2000. Cases closed included 4352 collective- 
bargaining election petitions; 805 decertification election petitions, 93 
requests for deauthorization polls; and 254 petitions for unit clarification 
and amendment of certification. (Chart 14 and Tables | and 1B.) 

The overwhelming majority of elections conducted by the NLRB 
resulted from some form of agreement by the parties on when, where, 
and among whom the voting should occur. Such agreements are 
encouraged ty the Agency. In 10.4 percent of representation cases 
closed by elections, balloting was ordered by NLRB Regional Directors 
following hearing on points in issue. There were 195 cases where the 
Board directed an election after transfer of a case from the Regional 
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Offre. (Tadle 10.) There were two cases that resulted in expedited 
elections pursuant to the Act's 8(bX7\C) provisions pertaining to 
picketing. 
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3. Elections 


The NLRB conducted 3076 conclusive representation elections in 
cases closed in fiscal 2001, compared to the 3368 such elections a year 
earlier. Of 234,225 employees eligible to vote, 195,845 cast ballots, 
virtually 8 of every 10 eligible. 

Unions won 1591 representation elections, or 51.7 percent. In 
winning majority designation, labor organizations earned bargaining 
rights or continued as employee representatives for 95,408 workers. The 
employee vote over the course of the year was 94,059 for union 
represeritation and 101,786 against. 

The representation elections were in two categories—the 2714 
collective-bargaining elections in which workers chose or voted down 
labor organizations as their bargaining agents, plus the 362 
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decertification elections determining whether incumbent unions would 
continue to represent employees. 
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There were 2904 select-or-reject-bargaining-rights (one union on 
ballot) elections, of which unions won 1462, or 50.3 percent. In these 
elections, 85,340 workers voted to have unions as their agents, while 
99.490 employees voted for no representation. In appropriate bargaining 
units of employees, the election results provided union agents for 84,603 
workers. In NLRB elections the majority decides the representational 
status for the entire unit. 

There were 172 multiunion elections, in which two or more labor 
organizations were on the ballot, as well as a choice for no 
representation. Employees voted to continue or to commence 
representation by one of the unions in 131 elections, or 76.2 percent. 


CHART 10 


Time Required to Process Representation Cases From Filing of 
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As in previous years, labor organization results brought continued 
representation by unions in 12! elections, or 33.4 percent, covering 
14.855 employees. Unions lost representation rights for 10,955 
employees in 241 elections, or 66.6 percent. Unions won in bargaining 
units averaging 123 employees, and lost in units averaging 45 
employees. (Table 13.) 

Besides the conclusive elections, there were 159 inconclusive 
representation elections during fiscal year 2001 which resulted in 
withdrawal or disinissal of petitions before certification, or required a 
rerun or runoff election. 

In deauthorization polls, labor organizations lost the right to make 
union-shop agreements in |2 referendums, or 25.0 percent, while they 
maintained the right in the other 36 polls which covered 3010 employees. 
(Table 12.) 

For all types of elections in 2001, the average number ci employees 
voting, per establishment, was 64, compared to 67 in 2000. About 7! 
percent of the collective-bargaining and decertification elections 
involved 59 or fewer employees. (Tables 11 and 17.) 
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4. Decisions Issued 


a. The Board 
Dealing effectively with the remaining cases reaching it from 
nationwide filings after dismissals, settlements, and adjustments in 
earlier processing stages, the Board handed down 105! decisions 
concerning allegations of unfair labor practices and questions relating to 
employee representation. This total compared to the 957 decisions 
rendered during fiscal year 2000. 

A breakdown of Board decisions follows: 
Tota! Board decisions 1051 
Contested decisions 18 


Unfair labor practice decisions 
Initial (includes those based un 
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stipulated record)................-.0--+-+ 481 
EE 31 
ee 13 
Determinations in jurisdictional 
AER ae 13 
Representation Gecisioms ...................ceceeseeeeseeeeeeeeeeeeeees 201 
After transfer by Regional Directors 
for initial decision ..................-.-0++ l 
After review of Regional Director 
0” EE 45 
On objections and/or challenges .. 155 
I ciciincnssss Senttientncnnetincelinnsiaattiinesins . 9 
Clarification of bargaining unit........ 7 
Amendment to certification.............. 0 
Union-deauthorization ..................... 2 
TT ee 303 
Unfair labor practice .................... 158 
Representation................cc0eeeees 142 
GE eiecasdienienatiseanenen 3 


The majority (71 percent) of Board decisions resulted from cases 
contested by the parties as to the facts and/or application of the law. 
(Tables 3A, 3B, and 3C.) 

In fiscal 2001, about 5.6 percent of all meritorious charges and about 
50 percent of all cases in which a hearing was conducted reached the 
Board for decision. (Charts 3A and 3B.) Generally, unfair labor practice 
cases take about twice the time to process than representation cases. 


b. Regional Directors 
NLRB Regional Directors issued 839 decisions in fiscal 2001, 
compared to 869 in 2000. (Chart 13 and Tables 3B and 3C.) 
c. Administrative Law Judges 


Administrative law judges issued 422 decisions and conducted 353 
hearings. (Chart 8 and Table 3A.) 
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@ Elections Resulting in Union Certification @ Conclusive Elections DAli Elections 1) 


' All Elections Inchade Those Resulting In Certification, Those Resulting In A Rerun Or Runoff Election. And Those 
In Which A Petition Was Withdrawn Or Dismissed Before Certification 


5. Court Litigation 


a. Appellate Courts 


The National Labor Relaticns Board is involved in more litigation in 
the United States courts of appeals than any other Federal administrative 
agency. 

In fiscal year 2001, 118 cases involving the NLRB were decided by 
the United States courts of appeals compared to 99 in fiscal year 2000. 
Of these, 77.1 percent were won by NLRB in whole or in part compared 
to 85.9 percent in fiscal year 2000; 12.7 percent were remanded entirely 
compared to 6.1 percent in fiscal year 20110; and 10.2 percent were entire 
losses compared to 8.1 percent in fiscal year 2000. 


Operations in Fiscal Year 2001 19 


BAC & UC OR & UD Initial BOn Objections & Challenges 


b. The Supreme Court 


In fiscal 2001, there was one Board case decided by the Supreme Court. 
The Board did not participate as amicus in any cases in fiscal 2001. 


c. Contempt Actions 


In fiscal 2001, 176 cases were referred to the contempt section for 
consideration of contempt action. There were 28 contempt proceedings 
instituted. There were 7 contempt adjudications awarded in favor of the 
Board; 6 cases in which the court directed compliance without 
adjudication; and there were no cases in which the petition was 
withdrawn. 
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d. Miscellaneous Litigation 


There were 17 additional cases involving miscellaneous litigation 
decided by appellate, district, and bankruptcy courts. The NLRB’s 
position was upheld in 17 cases. (Table 21.) 


e. Injunction Activity 


The NLRB sought injunctions pursuant to Sections 10(j) and 10(1) in 
35 petitions filed with the U.S. district courts, compared to 57 in fiscal 
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year 2000. (Table 20.) Injunctions were granted in 17, or about 74 
percent, of the 23 cases litigated to final order.’ 
NLRB injunction activity in district courts in 2001: 


SESE sah rT ee a NOTE 17 
EE bere ne a ne a 6 
EI Ay ken oe Ie NY AT See De 5 
Settled or placed on court’s imactive lists ...................ccceeceeeeeeeeeees 14 
Awaiting action at end of fiscal year .....................cccceeceeceeeeeeeeees 6 


Chart 15 
Comparison of Filings of Unfair Labor Practice Cases 
and Representation Cases’ 


Representation Cases ” 


Face Veer SOLS SESE LT ATL SELES SS USP SKIR FEA ASESESESELESESES ESSE 


"This Graph Shows the Percentage Division of NLRB Case Load Between Untaw Labor Practice Cases and 
Representation Cases Durning Fiscal Years 1952 - 2001 
"includes AC. UC. and UD Cases 


' The reference to injunction activity on p. 20 of the FY 2000 Annual Report should state that 37 
cases, not 34. were litigated to final order 
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C. Decisional Highlights 

In the course of the Board’s administration of the Act during the 
report period, it was required to consider and resolve complex problems 
arising from the great variety of factual patterns in the many cases 
reaching it. In some cases, new developments in industrial relations, as 
presented by the factual situation, required the Board’s accommodation 
of established principles to those developments. Chapter II on “Board 
Procedure,” Chapter III on “Representation Proceedings,” and Chapter 
IV on “Unfair Labor Practices” discuss some of the more significant 
decisions of the Board during the report period. The following 
summarizes briefly some of the decisions establishing or reexamining 
basic principles in significant areas. 

1. Campaign Videotaping of Employees 

In Allegheny Ludlum Corp.,' the Board held that the emplo: er 
unlawfully polled its employees by soliciting their participation in the 
employer’s antiunion campaign videotape. Acting or a remand from the 
D.C. Circuit,’ the Board clarified its standards governing employee 
participation in an employer's campaign videotape. 

The <ciployer hired an outside film crew to film employees at their 
workstations. Some employees were individually approached by the 
employer and asked if they would consent to be filmed. Others were 
filmed without a prior explanation of the purpose of the filming. Upon 
hearing of the filming, the union protested that the employer was 
unlawfully polling employees. The employer continued filming, but 
distributed a notice informing the employees that those who did not want 
to appear in the video should notify either the personnel office or the film 
crew. The employer maintained written lists of employees who asked to 
be excluded from the video. 

The Board concluded that the respondent's solicitation of employees 
to appear in the video was an unlawful poll, finding that individual 
solicitations of employees are coercive because they place employees in 
the position of having to “make an observable choice that demonstrates 
their support for or rejection of the union.” A majority of the Board 
further concluded that this principle applies regardless of whether an 
employee has previously identified himself as opposed to union 
representation, on the basis that Section 7 protects an employee's right to 
choose the degree to which he or she wishes to express support for, or 


' 333 NLRB No. 109 (Chairman Truesdale and Members Licbman and Walsh. Member Hurtgen 
dissenting in part) 

? Allegheny Ludlum Corp. v. NLRB. 104 F.3d 1354 (D.C. Cir. 1997). denying enfin pert. part to 320 
NLRB 484 (1995) 

* 333 NLRB No. 109, slip op. at 6 
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Opposition to, union representation. Member Hurtgen dissented with 
respect to this issue, stating that direct solicitation of employees who are 
open opponents of the union is not coercive because the employees have 
demonstrated, by their own conduct, their opposition to the union. 

However, the Board also held that an employer may lawfully solicit 
employees to appear in a campaign video if each of the following 
requirements is satisfied: (1) the solicitation is in the form of a general 
announcement which discloses the purpose of the filming, and includes 
assurances that participation is voluntary, that nonparticipation will not 
result in reprisals, and that participation will not result in rewards or 
benefits; (2) employees are not pressured into making the decision in the 
presence of a supervisor; (3) there is no other coercive conduct connected 
with the employer's announcement; (4) the employer has not created a 
coercive atmosphere by engaging in serious or pervasive unfair labor 
practices or other comparable coercive conduct; and (5) the employer 
does not exceed the legitimate purpose of soliciting consent by seeking 
information concerning union matters or otherwise interfering with the 
statutory rights of employees. 

The Board further held that an employer may include an employee in 
a campaign video without his permission if the video does not indicate 
the employee's position on unionization, provided the following 
requirements are met: (1) the employer cannot affirmatively mislead 
employees about the use of their image; (2) the video must contain a 
disclaimer that it is not intended to reflect the views of the employees in 
it; and (3) nothing in the video contradicts the disclaimer. 


2. Continuing Bargaining Obligation 

In Lee Lumber & Building Material Corp.,’ the Board reaffirmed its 
previous holding that when an employer has unlawfully refused to 
recognize or bargain with an incumbent union, any employee disaffection 
arising during the course of the unlawful conduct will be presumed to be 
caused by that conduct.’ Absent unusual circumstances, the presumption 
can be rebutted only if the employer can show that the disaffection arose 
after it resumed recognizing the union and bargained for a reasonable 
period of time without committing other unfair labor practices that would 
adversely affect the bargaining. On remand from the D.C. Circuit,° 
however, the Board clarified the “reasonable period of time” bargaining 
standard. It held that, in such circumstances, a “reasonable period of 
time” before an employer can challenge a union’s status as the 


* 334 NLRB No 62 (Chairman Hurtgen and Members Licoman and Truesdale. Member Walsh 
dissenting in part) 

* 322 NLRB 175 (1996). affd. in relevant part and remanded 117 F 3d 1454 (D.C. Cir. 1997) 
* 117 F.3d 1454 (1997) 
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employees’ bargaining representative will be no less than 6 months and 
no more than | year. 


Whether a “reasonable period of time” is only 6 months, or some 
longer period up to | year, will depend on a multifactor analysis. Under 
that analysis, the Board will consider whether the parties are bargaining 
for an initial contract, the complexity of the issues being negotiated and 
the parties’ bargaining procedures, the total amount of time elapsed since 
the bargaining commenced and the number of bargaining sessions, the 
amount of progress made in negotiations and how near the parties are to 
agreement, and whether the parties have bargained to impasse. 

3. Withdrawal of Recognition 

In Levitz,’ the Board majority held that an employer may unilaterally 
withdraw recognition from an incumbent union only on a showing that 
the union has actually lost the support of a majority of the We unit 
employees. The majority thus overruled Celanese Corp 
decisions that allowed employers to withdraw recognition aay by 
establishing an objectively based, good-faith reasonable doubt as to a 
union's majority support. 

The Board majority held that the good-faith reasonable doubt standard 
was fundamentally flawed in that it allowed employers to withdraw 
recognition from unions that had not, in fact, lost majority support. The 
majority found the standard inconsistent with the Act’s fundamental 
policies of effectuating employees’ free choice of a bargaining 
representative and promoting stability in bargaining relationships. The 
majority therefore neld that an employer that unilaterally withdraws 
recognition violates Section 8(a\(5) unless it can show that, at the time it 
withdrew recognition, the union had actually lost majority support. 

Recognizing that Board elections are the preferred means for testing 
employees’ support for unions, the Board also eased the standard that 
employers must meet to obtain RM elections. Thus, under the new 
standard, an employer will be able to obtain an RM election by 
demonstrating an objectively based, good-faith reasonable uncertainty, 
rather than “disbelief,” as to the union’s majority status. 

Member Hurtgen, concurring, would have adhered to the good-faith 
uncertainty standard for withdrawing recognition. In his view, RM 
elections are an ineffective substitute for unilateral withdrawals because 
unions can prevent or delay elections by filing “blocking charges,” 
objections, and/or challenges. Member Hurtgen agreed with the 


” 333 NLRB No. 105 (Chairman Truesdale and Members Licbman and Walsh. Member Hurtgen 
concurring) 
*95 NLRB 664 (1951) 
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majority, however, that the good-faith uncertainty standard is appropriate 
for RM elections. 


4. Employer and Union Interference with Employee Rights 


In BellSouth Telecommunications,’ the Board found that an employer 
and a union lawfully agreed, through the collective-bargaining process, 
to a policy requiring employees to wear a company uniform that 
displayed both the employer and the union logos. 

The employer and the union had a longstanding bargaining 
relationship. During negotiations for a successor collective-bargaining 
agreement, the employer indicated that it wanted to create a mandatory 
uniform program. In the course of bargaining, the parties agreed to the 
establishment of a mandatory uniform program, with the condition that 
the union logo was to be placed on the uniform, along with the company 
logo, for union-represented employees. The parties stipulated that the 
employer felt that the display of the union logo had value to the company 
by conveying to the public its relationship with the union. 

The Board found that the collectively bargained uniform policy was a 
“special circumstance” which outweighed any intrusion on the 
employees’ Section 7 right to refrain from union activity. The Board 
noted that inclusion of the union logo was integral to the employer's 
uniform policy because it was a prerequisite for establishing the policy 
through agreement with the union, and furthered the employer's interest 
in developing a partnership with the union and in symbolically 
displaying that relationship to the public. The Board noted in this regard 
that federal labor policy encourages joint labor-management initiatives 
and that the joint uniform policy was consistent with that federal policy. 
Further, the Board noted that the presence of a bargaining representative 
inevitably touches on the Section 7 rights of some employees who would 
prefer otherwise. Thus, a union’s name, initials, and logo may be 
displayed in a variety of everyday contexts in a union-organized work 
setting, thereby reflecting the inevitable intertwining of the union logo 
with the union’s representation functions and responsibilities. 

5. INegal Secondary Activity 

In Food & Commercial Workers, Local 1996 (Visiting Nurse Health 
System),"° a case of first impression, a Board majority held that unions 
may lawfully engage in secondary picketing when an object of the 
activity is to induce a primary employer to recognize and bargain with 
the union as the certified representative of its employees. 


* 335 NLRB No. 18 (Members Liebman, Truesdale, and Walsh) 
" 336 NLRB No. 35 (Members Liebman and Walsh; Chairman Hurtgen dissenting). 
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The Board certified the union as the representative of a unit of staff 
nurses employed by the employer, VNHS, in 1994. When VNHS 
refused to recognize or bargain with the union, the Board issued a 
bargaining order, and subsequently sought enforcement in the Eleventh 
Circuit. While enforcement proceedings were pending, the union began 
picketing and handbilling at the public entrance of the United Way in 
Atlanta. The picket signs said that United Way's money supported a 
“convicted labor law violator,” and the handbills additionally asked the 
public to stop making contributions to United Way until it discontinued 
its support of VNHS. 

In determining whether the Act prohibited the union from picketing the 
United Way to pressure VNHS to recognize and bargain with the union, 
the Board majority examined Section 8(b\4\B) of the Act, which 
addresses two distinct forms of secondary activity: a “cease doing 
business” boycott and a “recognition” boycott. In the case of recognition 
boycotts, there is an exemption allowing such boycotts by a union that has 
been certified. Thus, the majority concluded that Section 8(b\4\B) was 
not intended to condemn secondary activity by a certified unior. for the 
purpose of inducing the primary employer to recognize or bargain with 
that union. The majority rejected the contention that the first part of 
Section 8(b\4\B), which governs “cease doing business” boycotts, 
applies regardless of whether a union is certified or an object of its activity 
is recognitional. The majority reasoned that such a construction of Section 
8(b\4\(B) would render the second clause of Section 8(b\4\B), dealing 
with recognition boycotts, entirely superfluous, as well as making the 
exemption in the second clause for certified unions meaningless, because 
the means by which secondary boycotts exert pressure on primary 
employers is by disrupting their business dealings with the targeted 
secondary employer. The majority also rejected the assertion that 
employers who exercise their right to seek judicial review of a certification 
will be unfairly subject to economic harm from a secondary boycott. 

In dissent, Chairman Hurtgen agreed that Section 8(b\4\(B) contains a 
proviso authorizing secondary pickeiing for the object of recognition if the 
union is certified. He noted, however, that Section 8(b\4\B) also 
prohibits secondary picketing if an object of the picketing is to force a 
neutral to stop doing business with the primary employer. In this case, the 
union had two objectives: to force the United Way to stop doing business 
with VNHS, and to force VNHS to recognize the union. Thus, in 
Chairman Hurtgen’s view, the second object was saved by the proviso, but 
the first object was not saved, because there is no proviso with respect to it. 
Chairman Hurtgen also asserted that by allowing unions to engage in 
secondary boycotts and picketing while a “test-of-certification” proceeding 
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is pending, as in this case, employers will be pressured into foregoing their 
right to judicial review of a certification of representative, and those who 
persist in seeking judicial review will be subject to the economic harm 
inflicted by a secondary boycott with no recourse for redress. 

6. Failure to Provide 8(g) Notices 


In New York State Nurses Assn. (Mt. Sinai Hospital)’ a Board 
majority held that nurses who refused to volunteer for overtime or to 
work voluntary overtime, pursuant to the union’s request, were engaged 
in a concerted refusal to work within the meaning of Section 8(g). 
would be voluntary except in a disaster/emergency, and that an employee 
could refuse overtime assignments three times per year. In response to 
concerns that by continuing to volunteer for overtime, employees were 
that emplovees refuse to volunteer to work overtime. Accordingly, a 
number of nurses stopped volunteering for overtime, and others exercised 
their contractual right to refuse overtime assignments made by the hospital. 
The employees’ actions made it more difficult for management to staff 

The Board majority found that the nurses’ action constituted a strike or 
concerted refusal to work within the meaning of Section 8(g), which 
requires a union to provide 10 days written notice before engaging in such 
actions at a health care institution. The majority relied both on the broad 
language of Section 8(g) and of Section 501(2) of the Act, which defines 
“strike” to include “any strike or other concerted stoppage of work by 
employees ...and any concerted slowdown or other concerted inter- 
ruption of operations by employees.” The majority also reasoned that its 
interpretation was consistent with Congress’ purpose in enacting Section 
8(g). which was to allow for appropriate arrangements to be made for 
and were meant to cause, an interruption in the hospital's procedures, in 
order to put pressure on the hospital to change its staffing practices. 

Member Liebman, in dissent, would have found that the nurses’ 
action did not constitute a strike. In her view, it would impermissibly 
stretch the terms of Sections 8(g) and 501(2) to encompass a concerted 
refusal to perform voluntary work, especially when the voluntary nature 
of the work is established in a collective-bargaining agreement. Member 
Liebman would not find a contractual refusal to perform voluntary work 
to constitute an “interruption of operations,” but rather an insistence on 
working under the established terms of the contract. 


'' 334 NLRB No 103 (Chasrman Hurtgen and Member Truesdale. Member | icbman dissenting) 
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D. Financial Statement 
The obligations and expenditures of the National Labor Relations 
Board for the fiscal year ended September 30, 2001, are as follows: 


Personnel compensation $ 140,149,925 
Personnel benefits 28,812.87! 
Benefits for former personne! 30,000 
Travel and transportation of persons 3,665,182 
Transportation of things 216,948 
Rent, communications, and utilities 25,121,711 
Printing and reproduction 248,739 
Other services 13,352,832 
Supplies and materials 1,149,785 
Equipment 3,639,236 
Insurance claims and indemnities 88.87) 
Total obligations $ 216,476,100 
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Board Procedure 


The filing of a charge activates the Board's processes. The charge 
enables the General Counsel, after due investigaijon, to issue a 
complaint. Section 10(b) of the Act provides, however, “[t}hat no 
complaint shall issue based on any unfair labor practice occurring more 
than 6 months priur to the filing of the charge.” 

A. Authority to Amend Co.uplaint 

In GPS Terminal Services,’ the Board found that the respoadent 
violated Section 8(aX3) and (1) of the Act by discharging and refusing to 
reinstate employees Hess and Mallin for refusing to cross a picket line 
established to protest the respondent’s refusal to recognize the union 
after taking over freight handling operations at Conrail’s 
Pennsylvania rail yard from Pacific Rail Corporation (PAC Rail). The 
ee ee 
Rail employees Stemler, Mutzabaugh, and Evans, and lawfully 
discharged employee Wertz. 

In 1996, the respondent took over from PAC Rail as the entity 
responsible for loading and unloading work at Conrail’s intermodal rail 
yard in Harrisburg. Although PAC Rail’s employees were represented 
by the union, the respondent did not recognize the union and failed to 
hire alleged discriminatees Stemler, Evans, and Mutzabaugh, who were 
former PAC Rail employees and union stewards. In agreement with the 
administrative law judge, the Board found that the General Counsel had 
not established that the respondent's hiring decisions were motivated by 
union animus, in light of the respondent's hiring of a “goodly number of 
the former PAC Rail workers” despite knowing of their union 
membership, among other things. The Board also adopted the judge's 
finding that the Respondent would not have hired these individuals in 
any event, because of their apparent unwillingness to embrace the 
respondent's “team” concept and cross-training requirement. 

The Board agreed with the judge that the respondent violated Section 
8(aX3) and (1) when it discharged employees Hess and Mallin because 
they refused to cross a picket line established by the union to protest the 
respondent's refusal to recognize the union and its failure to hire the 
three union stewards. Although the union's picketing extended beyond 
the PAC Rail reserve gate to include the main rail yard gate used by 


‘333 NLRB No 121! (Charman Truesdale and Members Hurtgen and Walsh) 
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Conrail employees and others, Hess and Mallin did not participate in that 
picketing. Accordingly, the Board found that Hess and Mallin’s refusal 
to work was protected concerted activity regardless of whether other 
individuals were engaged in unlawful secondary picketing at that time. 
The Board held meritorious the General Counsel's exception to the 
judge's decision to “sua sponte” amend a complaint allegation describing 
the union's picketing. The Board stated: 
Section 3(d) of the Act provides that the General Counsel “shall 
have final authority, on behalf of the Board, in respect of the 
investigation of charges and issuance of complaints under 
Section 10, and in respect of the prosecution of such complaints 
before the Board.” The General Counsel's authority under Section 
3d) includes the unreviewable discretion to determine whether to 
dismiss an unfair labor practice charge, to issue a complaint, or to 
enter into a prehearing informal settlement agreement. ... Once the 
hearing has commenced, and until the case has been transferred to 
the Board, the complaint may only be amended “upon motion, by 
the administrative law judge designated to conduct the hearing.” 
However, “the authority of the Administrative Law Judge to amend 
the complaint ... is clearly limited to those instances where the 
amendment is sought or consented to by the General Counsel, or 
where evidence has been received into the record without 
The Board concluded, in agreement with the judge, that the 
respondent did not unlawfully discharge employee Wertz, a former PAC 
Rail employee, because of his complaints to coworkers about the 
respondent's failure to recognize the union and hire other former PAC 
rail workers. The judge's credited testimony that the respondent 
discharged Wertz because of insubordinate and uncivil behavior which 
had nothing to do with his union activity. Chairman Truesdale and 
Member Hurtgen found no evidence of any union animus against Wertz, 
and no evidence that the respondent knew he was attempting to organize 
its employees. Member Walsh, disagreed with this finding, as in his 
view, animus and knowledge were established by, in part, a supervisor's 
angry comment to Wertz the night before his discharge that the 
respondent was not going to go union and the subsequent discharge of 
Hess and Mallin. Member Walsh agreed with his colleagues, however, 
that in light of the judge's decision to credit the respondent's reasons for 


’ Quoting Winn-Dixie Stores, 224 NLRB 1418, 1420 (1976), enfd. im pert. part $67 F 2d 1343. 
1350 (Sth Cir 1978), cert denied 439 U S 98S (1978) 
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discharging Wertz, the respondent establis' J that it would have 
discharged Wertz even in the absence of union activity. 


B. Limitation of Section 10(b) 


In Morgan's Holiday Market,’ the Board adopted a new standard of 
materiality in fraudulent concealment cases whereby a previously- 
dismissed charge may be reinstated outside the Section 10(b) period if 
the addition of c.vidence that was previously fraudulently concealed 
would, as an objective matter, make the critical difference in determining 
whether or not there was reasonable cause to believe that the Act had 
been violated. 

The case involved the procedural issue of whether the General 
Counsel’s reinstatement of a dismissed charge was proper under the 
fraudulent concealment exception to Section 10(b) of the Act. The 
administrative law judge, relying on the Board’s decision in Brown & 
Sharpe I1,* concluded that the charge could not be reinstated, despite the 
fraudulent concealment of certain facts, because the facts that had been 
concealed were not “material.” Although the Board agreed with the 
judge’s conclusion, it used this case to articulate a new standard of 
“materiality” to be used in analyzing the materiality of concealed facts in 
fraudulent concealment cases. 

In Brown & Sharpe Il, the Board stated that it would adopt the 
fraudulent concealment test enunciated in the D.C. Circuit case Fitzgerald 
v. Seamans,’ which the Board articulated as follows: “(Fraudulent 
concealment] has three critical requirements: (1) deliberate concealment 
has occurred; (2) material facts were the object of the concealment; and 
(3) the injured party was ignorant of those facts, without any fault or want 
of due diligence on its part." However, when the D.C. Circuit reviewed 
the Board’s decision in Brown & Sharpe II, it reversed and remanded the 
case to the Board, stating that while the Board had “purported to adopt 
this circuit’s standard for materiality,” it had articulated it in a way that 
“makes no sense” and is “internally inconsistent,”’ and applied its own 
standard. On remand, the Board accepted the court’s analysis as the law 
of the case, and found that the material evidence at issue in that case had 
not been fraudulently concealed." 


* 333 NLRB No. 92 (Chairman Truesdale and Members Liebman and Hurtgen). 

* 312 NLRB 444 (1993). 

* $53 F. 2d 220 (D.C. Cir. 1977). 

* 312 NLRB 444. 

” Machinists District Lodge 64 v. NLRB, 50 F.3d 1088. 1093 (1995), remanding 312 NLRB 444 
(1993) (Brown & Sharpe Il) 

* Brown & Sharpe Ill, 321 NLRB 924 (1996). The court affirmed on review, 130 F.3d 1083 (D.C. 
Cir. 1997). cert. denied 524 U.S. 926 (1998). 
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In Morgan's, the Board decided to modify the materiality standard that 
it had adopted from the D.C. Circuit, in order to better reflect the Board’s 
administrative procedures. The Board noted that “since neither Section 
10(b) nor any other provision of the Act addresses the issue of time limits 
on revival of a dismissed charge, the Board is exercising its policy 
making authority to fill this ‘gap’ in the statutory scheme.” The new 
standard of materiality provides that “a charge may be reinstated [outside 
of the 10(b) period] if the addition of evidence previously fraudulently 
concealed would, as an objective matter, make the critical difference in 
determining whether or not there was reasonable cause to believe the Act 
was violated. The new evidence would make a ‘critical difference’ if it so 
significantly alters the total mix of information available that, for the first 
time, there is reasonable cause to believe that the Act has been violated.”"” 
The Board explained that under this approach, its “inquiry is twofold: (1) 
whether, based on the evidence before the General Counsel at the time of 
dismissal, there was no reasonable cause to believe that the Act had been 
violated, and (2) whether, based on the evidence before the General 
Counsel at the time of the reinstatement of the charge and the issuance of 
complaint (including the fraudulently concealed evidence), there is 
reasonable cause to believe that the Act was violated.”"' 

The Board then applied this standard to the facts of the case, and 
determined that the evidence that had been fraudulently concealed did 
not make a critical difference in this case, “because the evidence known 
[to the Union and the General Counsel] at the time of the dismissal of the 
original charge provided the basis for a reasonable cause to believe that 
the Act had been violated as alleged in the charge, [and] the later 
discovered evidence, while arguably strengthening the case, was simply 
incremental and did not significantly alter the total mix of information 
available to the General Counsel initially.”'’ Accordingly, the Board 
dismissed the complaint. 


C. Subpoenas Seeking Documents Prepared by Another Party 


In Marian Manor for the Aged & Infirm,'’ the Board majority adopted 
the Regional Director's finding that the hearing officer did not err by 
refusing to require the production of subpoenaed responses to a union’s 


* 333 NLRB No. 92, slip op. at 2, citing Machinists District Lodge 64 v. NLRB, 949 F.2d 441, 445 
(D.C. Cir. 1991), remanding 229 NLRB $86 (Brown & Sharpe I) 
333 NLRB No. 92, slip op. at 4 
i 
id 


"id a6 
'' 333 NLRB No. 133 (Chairman Truesdale and Member Liebman, Member Hurtgen dissenting in 


part) 
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survey of the employer’s nursing staff regarding supervisory authority 
and functions."* 

The majority held that “in questions regarding the enforcement or 
revocation of subpoenas the Federal Rules of Civil Procedure, although 
not binding on the Agency, provide useful guidance and should be 
consulted by Regional Directors and hearing officers when ruling on 
motions.” See Brink's, Inc.’ Under Section 26(b\(3) of the Federal 
Rules of Civil Procedure, a party seeking to obtain documents prepared 
by another party in anticipation of litigation must show both that the 
party seeking the documents has a substantial need for the materials in 
preparation of his case and that the party is unable without undue 
hardship to obtain the substantial equivalent of the materials by other 
means. Applying this standard, the majority found that while the 
evidence with respect to the authority and functions of the employer's 
staff nurses was necessary for the employer to prepare and proceed with 
its case, “the employer failed to show that it was unable to obtain by 
other means the substantial equivalent of the materials contained in the 
survey responses.” Thus, the employer had access to its own employees 
for information, had ample opportunity to, and did, examine and cross- 
examine witnesses at the hearing with respect to this issue, and could 
have examined nurses with respect to the survey which was made part of 
the record. The majority emphasized that given the need for expeditious 
handling of representation cases and the limited probative value of the 
survey responses, which were not sworn statements, on balance the 
“search for truth” was not jeopardized by the hearing officer’s ruling. 
The majority also found that, even assuming arguendo that the employer 
was entitled to these documents, the employer had not established that it 
was prejudiced by the refusal to enforce the subpoena. 

Member Hurtgen, dissenting in part, would have granted the subpoena 
and remanded for a further hearing. He contended that without the 
survey responses the employer was limited in its ability to examine and 
cross-examine witnesses and therefore denied the opportunity effectively 
to pursue its case. 


D. The Relationship Between the “Postmark Rule” and the 
“Excusable Neglect Rule” 


In Carpenters (R. M. Shoemaker Co.),"* the Board majority refused to 
accept as timely filed a brief which was neither received by the due date 


* The Board also amended the Regional Director's Decision and Direction of Election to permit 
employees in two classifications to vote under challenge. 

* 281 NLRB 468 (1986). 

332 NLRB No. 140 (Chairman Truesdale and Member Liebman; Member Hurtgen dissenting). 
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nor deposited with a delivery service at least 1 day before it was due. 
The brief had been delivered on the day due to an express delivery 
service that was to deliver it on that same day; erroneously, it was not 
delivered until | day after it was due. 

The majority noted that Section 102.111(b) (the postmark rule) of the 
Board’s Rules and Regulations, expressly permits the filing of 
documents by delivery service even if they do not arrive on the due date 
PROVIDED the documents are deposited with the delivery service no 
later than the day before the due date. The majority rejected the 
contention that the “excusable neglect” provision of Section 102.11 1(c) 
of the Rules and Regulations should be interpreted to permit acceptance 
of the late brief. It found such an interpretation would undermine the 
“postmark rule” and that the party did neglect to deliver the brief to the 
delivery service at least | day before ii was due and thereby acted at its 
peril and assumed the risk that the brief would not arrive on its due date. 

In dissent, Member Hurtgen would grant the request for a 1-day 
extension of the due date, applying the “excusable neglect” rule, and 
noting that no party opposed the request for an extension. He assumed, 
arguendo, that the failure to give the brief to the delivery service before 
the date it was due was “neglectful,” but concluded .hat the neglect was 
“excusable” because the brief would have been timely received, but for 
the failure of the delivery service. 


E. Effect of Vacating a Board Decision Pursuant to a 
Settlement Agreement 


In Caterpillar, Inc.,'’ the Board held that an Order vacating a prior 
published decision pursuant to a settlement agreement vacates that 
decision “only insofar as there is no longer a court-enforceable order in 
the case and the decision has no preclusive effect on the parties.” The 
decision remains published and “may be cited as controlling precedent 
with respect to the legal analysis therein.” 

The Board distinguished a vacatur pursuant to a settlement from a 
vacatur on the merits where the Board finds its prior decision was 
erroneous. In such a case “the vacated decision is eliminated for all 


purposes, including precedential effect[,]” it held. 


'’ 332 NLRB No. 101 (Chairman Truesdale and Members Fox and Hurtgen). 
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Representation Proceedings 


The Act requires that an employer bargain with the representative 
designated by a majority of its employees in a unit appropriate for 
collective bargaining. But it does not require that the representative be 
designated by any particular procedure as long as the representative is 
clearly the choice of a majority of the employees. As one method for 
employees to select a majority representative, the Act authorizes the 
Board to conduct representation elections. The Board may conduct such 
an election after a petition has been filed by or on behalf of a group of 
employees or by an employer confronted with a claim for recognition 
from an individual or a labor organization. 

Incident to its auti rity to conduct elections, the Board has the power 
to determine the unit of employees appropriate for collective bargaining 
and to formally certify a collective-bargaining representative on the basis 
of the results of the election. Once certified by the Board, the bargaining 
agent is the exclusive representative of all employees in the appropriate 
unit for collective bargaining with respect to rates of pay, wages, hours 
of employment, and other conditions of employment. 

The Act also empowers the Board to conduct elections to decertify 
incumbent bargaining agents that have been previously certified or that 
are being currently recognized by the employer. Decertification petitions 
may be filed by employees, by individuals other than management 
representatives, or by labor organizations acting on behalf of employees. 

This chapter concerns some of the Board’s decisions during the past 
fiscal veer in which the general rules governing the determination of 
bargaining representative were adapted to novel situations or reexamined 
in the light of changed circumstances. 


A. Unit Issues 
1. University Graduate Assistanis 

In New York University,’ the Board found that graduate assistants 
(teaching assistants, graduate assistants, and research assistants) are 
employees within the meaning of Section 2(3) of the Act. The Board 
affirmed the Regional Director’s finding that relied on the Board’s recent 
decision in Boston Medical Center,’ which found that medical interns 
and residents are statutory employees. 


' 332 NLRB No. 111 (Chairman Truesdale and Member Liebman; Member Hi tigen concurring). 
* 330 NLRB 152 (1999) (Chairman Truesdale and Members Fox and Liebman; Members Hurtgen 
and Brame dissenting) 
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To decide this issue, the Board applied principles from Supreme 
Court and Board precedent defining the term “employee” within the 
meaning of Section 2(3). The Board explained that those cases broadly 
define “employee” to include “any employee.” Unless a category of 
workers is among the few groups exempted from the Act's coverage, the 
group plainly comes within the statutory definition of employee. In 
addition, the definition of the term employee reflects the ccrumon law 
agency doctrine of the conventional master-servant relationship. That 
relationship exists when a servant performs services for another, under 
the other’s control or right of control, and in return for payment. 

These principles were applied in Boston Medical Center to “house 
staff” (interns, residents, and fellows). The Board found that house staff 
is not one of the categories excluded from the Act. In addition, the 
Board stated that “nothing in the statute suggests that persons who are 
students but also employees should be exempted from the coverage and 
protection of the Act.” 

Applying the same principles, the Board decided that graduate 
assistants “plainly and literally” fall within the meaning of “employee” 
as defined in Section 2(3). The historically broad reading of the term 
“employee” in Section 2(3), coupled with the lack of any specific 
exemption of graduate assistants from the Act's coverage, support this 
conclusion. The graduate assistants perform duties under the control and 
direction of the employer, and are compensated for those services. They 
are thus indistinguishable from a traditional master-servant relationship. 

The Board rejected arguments that this case is distinguishable from 
Boston Medical Center. The major arguments were that graduate 
assistants spend less time than the house staff performing duties for the 
employer, receive financial aid and not compensation, and perform work 
that is primarily eaucational. The Board responded that graduate 
assistants are no :ess employees because of the amount of time they work 
than are pa:t-time employees. Unlike students actually receiving 
financial aid, graduate assistants must work in exchange for pay and 
under conditions controlled by the employer. Working as a graduate 
assistant may yield an educational benefit, but such work is not a 
requirement for obtaining a degree in most departments. 

Finally, the Board rejected claims that this finding would infringe on 
the employer's academic freedom. The Board cited its long experience 
with faculty bargaining units, the speculative nature of such claims, and 
the ability of collective bargaining to adjust to new and changing work 
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contexts. The Board also emphasized that the Act does not compel 
agreements between employers and employees. 

Member Hurtgen concurred. He contrasted this case with Boston 
Medical Center, in which he dissented. Unlike the residents and interns, 
working as a graduate assistant is not a requirement for completing 
graduate education. Nor is such work a part of the curriculum. Hence, 
unlike the services of the residents and interns, the graduate assistants’ 
services are not a necessary and fundamental part of their studies. 


2. Acute Care Facility Residual Unit 


In St. Mary's Duluth Clinic Health System,’ the Board majority 
overruled Levine Hospital of Hayward. Inc.,> and concluded that 
consistent with the Board’s Health Care Rule,® a nonincumbent union 
may represent a separate residual unit of employees in the healthcare 
industry. 

An incumbent union represented a unit of licensed practical nurses 
(LPNs) at the employer's acute-care hospital. As that unit excluded a 
number of the employer's other technical employees, it was a “non- 
conforming” unit (i.e., a bargaining unit that did not conform to one of 
the specifically enumerated units) under the Board’s Health Care Rule, 
which sets forth the appropriate bargaining units for acute-care health 
facilities. A nonincumbent union petitioned for a residual unit composed 
of the remaining unrepresented technical employees. 

Based on the language of the Health Care Rule, in conjunction with 
Board precedent and policy, the majority concluded that a petition by a 
nonincumbent union for a residual unit of employees in the healthcare 
industry may be appropriate; the majority consequently also overruled its 
pre-Rule decision in Levine Hospital,’ which had held to the contrary. 
Examining the language of the Health Care Rule itself, the majority 
determined that to interpret Section 103.30(c) of the Rule—which 
provides that where there are existing, nonconforming units, additional 
units will be found appropriate only “insofar as practicable”—as 
permitting only those units specifically enumerated in the Rule would 
render that provision superfluous. The majority further determined that 
allowing nonincumbent unions to petition for residual units would give 
appropriate consideration to the Board’s “long-established policy of 
according deference to collective-bargaining relationships,” as the 
incumbent union's existing unit would not be disturbed and, additionally, 


* 332 NLRB No. 154 (Chairman Truesdale and Members Fox and Licbman, Member Hurtgen 
dissenting) 

* 219 NLRB 327 (1975) 

. 29 CFR § 103.30, 284 NLRB 1580-1597 (1987) 
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would preserve the Section 7 rights of the unrepresented residual 
employees to pursue bargaining representation. 

In recognition of the congressional admonition against the undue 
proliferation of bargaining units in the healthcare industry, however, the 
majority also decided to adopt a limited exception to the Board’s 
intervention rules, such that an incumbent union representing an existing 
nonconforming unit will be entitled to a place on the ballot in an election 
for a residual unit, without having to formally request intervention or 
demonstrate a showing of interest. The majority reasoned that this 
exception would 

[strike] 2 proper balance between the policies of stability of 
existing collective-bargaining relationships and [the] avoidance of 
undue proliferation of bargaining units . . . by encouraging, but not 
requiring, the incumbent union to seek to add the residual 
employees to its existing unit. 

In dissent, Member Hurtgen asserted that the petitioned-for residual 
unit was inappropriate. He contended that there was no showing that it 
was “impracticable” (pursuant to Section 103.30(c) of the Health Care 
Rule) to place all of the technical employees in a single unit. 
Additionally, he asserted that the majority improperly failed to heed the 
congressional admonition against the undue proliferation of bargaining 
units; emphasizing Board precedent prohibiting an incumbent union from 
representing both a nonconforming urit and its residual unit, Member 
Hurtgen contended that “it is even worse, from the standpoint of undue 
proliferation, to have two ' nions representing separate units.” 


B. Bars to an Election 
1. Card Check and Voluntary Recognition Procedure 


In Verizon Information Systems,’ the Board majority found that a 
voluntary agreement (Agreement) between the petitioner and the 
employer establishing a procedure for voluntary recognition outside of 
the Board processes, containing an express promise to submit appropriate 
unit disputes to arbitration, and having been invoked by the petitioner, 
bars the petition filed by the petitioner. The majority noted that it was 
not disturbing the Board’s long-held view that it only infrequently defers 
to arbitration in representation proceedings. The majority applied 


* Having concluded that a residual unit may be appropriate in the healthcare industry. the Board 
thereafter found that the petitioned-for residual unit was appropriate. as it included a// of the 
unrepresented technical employees residual to the existing nonconforming unit 

* 335 NLRB No. 44 (Chairman Hurtgen, Member Licbman concurring: Member Walsh 
dissenting) 
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principles from Briggs Indiana,"® that the Board in Lexington House,’ 
explained “rests on the notion that a party should be held to its express 
promise” and emphasized: “If there is . . . a[n express] promise, we will 
enforce it, for a party ought to be bound by its promise.” 

The majority found that under the Agreement, the petitioner received 
significant rights to information about employees it is seeking to 
organize, including names nd addresses, access to employees on the 
employer's premises, a pleige of neutrality by the employer during the 
union's organizing Campa’gn, prompt recognition of the petitioner by the 
employer upon a demonstration of majority support, and prompt 
commencement of good-faith bargaining. 

In finding the Agreement bars the petition, the majority expressly 
premised its finding on the fact that the petitioner invoked the Agreement 
and received information, including the number and classifications of 
employees at the employer's various locations. Had it chosen to file a 
representation petition with the Board initially and never invoked the 
Agreement, the majority would not have found the Agreement bars the 
petition. Having invoked the Agreement, the majority found that 
fundamental policies of the Act can best be effectuated by holding the 
petitioner to its harzain. 

Member Liebman concurred, noting that the decision is consistent 
with her finding in Central Parking System.'’ In addition, she 
emphasized that whether and to what extent the Board should defer to 
arbitration for determination of an appropriate bargaining unit for 
purpose, of determining majority support in these circumstances is an 
issue not before the Board. 

Member Walsh dissented, contending that the petitioner, in the 
Agreement, had not “clearly and unmistakably” waived its statutory right 
to petition the Board to represent the petitioned-for employees, and that it 
is inappropriate to defer this representation case to arbitration. 

The majority, however, responded that Member Walsh had 
misconstrued the posture and narrow holding of this case. The issue is 
not waiver but one of estoppel, which the Board has applied, in 
analogous circumstances. See, e.g., Red Coats, Inc." 

Member Walsh rejected the estoppel theory, arguing that the 
employer had suffered no detriment. 


63 NLRB 1270 (1945) 

" 328 NLRB 894 (1999) 

" id. at 896 

'' 335 NLRB No. 34 (Members Liebman and Truesdale, Chairman Hurtgen dissenting) 
* 328 NLRB 205, 206-207 (1999) 
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The majority emphasized that by agreeing to this procedure, the 
petitioner induced the employer into believing that the petitioner would 
not file a petition, and the employer relied to its detriment on the 
petitioner's actions by providing information to it and proceeding to 
arbitration. It is for these reasons—not the pending arbitration on the 
scope of the appropriate unit-—that the Agreement bars the filing of the 
petition. 

2. Contract Bar 

In VFL Technology Corp.,"° the Board majority found that absent a 
showing of collusion, the incumbent union's disclaimer of interest was 
effective although arising out of proceedings pursuant to article XX (no- 
raid procedures) of the AFL—C1IO’s constitution. Therefore, the contract 
between the employer and the incumbent union did not bar the instant 
representation petitions filed by rival unions. 

In this case, the petitioners instituted a jurisdictional complaint 
against the incumbent union pursuant to article XX. Although an 
impartial umpire found that the incumbent union was in violation of 
article XX, the union continued to assert itself as the employees’ 
bargaining representative. As a result of a subsequent noncompliance 
complaint filed by the petitioners, the AFL-CIO instructed the 
incumbent union to comply with the umpire s decision. Accordingly, the 
union advised the employer that it would cease from acting in any way as 
the employees’ bargaining representative. The Regional Director found 
the union's disclaimer to be effective. The employer argued, however, 
that the disclaimer was ineffective. 

The majority found that the incumbent union's disclaimer was clear 
and unequivocal, and that the few arguably inconsistent post-disclai mer 
actions did not negate the effectiveness of the union’s disclaimer of 
interest. Importantly, the majority also distinguished the decision in 
Mack Trucks, Inc.,"° relied on by the dissent. It noted that the essential 
fact in Mack Trucks was that the disclaimer resulted from a collusive 
agreement between the contracting union and the union that was seeking 
the election, citing American Sunroof,’ and NLRB y. Circle A & W 
Products Co." in VFL Technology, however, the evidence did not 
establish that the disclaimer arose from a collusive agreement between 
the incumbent union and the petitioners or that the incumbent union 
disclaimed interest in an attempt to avoid the obligations of the 


'* 332 NLRB No 159 (Chairman Truesdale and Members Fox and Liebman, Member Hurtgen 
dissenting) 

* 209 NLRB 100) (1974) 

" 243 NLAB 1128 (1979) 

"647 F.2d 924 (9th Cir. 1981) 
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collective-bargaining process, and there was no claim that the disclaimer 
was a tactical maneuver, a sham, or made in bad faith. Finally, the 
article XX “no-raid” procedure, a process accorded deference by the 
Board, is adversarial and cannot be considered to be collusive. 
Consequently, the Board concluded that the union's disclaimer was 
effective and that the contract between it and the employer was not a bar 
to the petitions. 

Member Hurtgen, in dissent, would decline to give effect to the 
disclaimer and would find the incumbent union's contract with the 
employer barred the petitions. He wrote: 

The Board's contract-bar rule is designed to preserve stability 
in collective-bargaining relationships. Indeed, the Board refuses to 
“permit an incumbent and vital labor organization to disavow its 
lawful contractual obligations.”'” In the instant case, the 
incumbent union has done precisely that, apparently out of 
deference to a rival union which wants to represent these 
employees. The rival union prevailed in the “no-raid” procedures 
under article XX of the AFL-CIO constitution. The Board has 
indicated that it will not allow a u: ion’s “no raiding” agreement 
“to be used to supercede a binding collective-bargaining agreement 
interposed as a bar to an immediate election.””” 

The incumbent Union's disclaimer effectively takes away the 
Employer's contract rights as well as the stability afforded by the 
contract-bar doctrine. Moreover, there is no evidence that the 
incumbent Union is either defunct or unable to administer the 
extant contract. 

C. Election Objections 
Nonemployee Agents as Incumbent Union's Election Observers 


In Butera Finer Foods,”' the Board concluded that the neutrality of 
the election process in a decertification context is best fostered by a 
bright-line rule prohibiting incumbent labor organizations from using 
their nonemployee agents as election observers. A key factor in the 
Board’s holding is that in a decertification election, employees have 
accumulated experience with their union’s operations and can be 


" East Mfg Corp. 242 NLRB $, 6 (1979) 

” Mack Trucks, Inc. 209 NLRB 1003. 1004 (1974). In Mack the Board refused to honor a 
disclammer by an incumbent umion The Board stated that. although it had a policy of secking im a 
representation proceeding to accommodate efforts to resolve dispute|s| between umons uncer “no- 
rading agreements. = would not permit sv ch agreements to be used to supercede a binding contract 
imterposed as a bar to an clection 
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expected to view both it and the employer as established collective- 
bargaining forces. As a result, employees may be unduly influenced by 
the actual physical presence of nonemployee agents of the incumbent 
union at the polling site. Thus, the Board found that a nonemployee 
business agent serving as the Union's election observer in the 
decertification election constituted objectionable conduct and directed 
that the election be set as'de and a new election be held. 

Member Walsh dissented, contending that a per se rule prohibiting 
nonemployee agents of incumbent unions from serving as observers at 
decertification elections under any circumstances was unwarranted. 
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IV 


Unfair Labor Practices 


The Board is empowered under Section 10(c) of the Act to prevent 
any person from engaging in any unfair labor practice (listed in Sec. 8) 
affecting commerce. In general, Section 8 prohibits an employer or a 
union or their agents from engaging in certain specified types of activity 
that Congress has designated as unfair labor practices. The Board, 
however, may not act to prevent or remedy such activities until an unfair 
labor practice charge has been filed with it. Such charges may be filed 
by an employer, an employee, a labor organization, or any other person 
irrespective of any interest he or she might have in the matter. They are 
filed with the Regional Office of the Board in the area where the alleged 
unfair labor practice occurred. 

This chapter deals with decisions of the Board during fiscal year 2001 
that involved novel questions or set precedents that may be of substantial 
importance in the future administration of the Act. 

A. Employer Interference with Employ.re Rights 

Section 8a!) of the Act forbids an employer “to interfere with, 
restrain, or coerce” employees in the exercis: of their rights as 
guaranteed by Section 7 to engage in or refruin from engaging in 
collective-bargaining and self-organizational activities. Violations of 
this general prohibition may be a derivation or byproduct of any of the 
types of conduct specifically identified in paragraghs (2) through (5) of 
Section 8a), or may consist of any other employer conduct that 
independently tends to interfere with, restrain, or coerce employees in 
exercising their statutory rights. This section treats only decisions 
involving -ctivities that constitute such independent violations of Section 
&a\) 

1. Access to Employer Pi operty 

In Hillhaven Highland House,' the respondent enforced a rule, which 
prohibited employees at one of its vaionized facilities from engaging in 
organizational activities at two of its nonunionized facilities. The Board 
majority of Members Liebmar, Truesdale, and Walsh held that the 
Section 7 rights of the unionized offsite empic yees (employees employed 
at another fac‘lity of the same employer) erAitle them to access to the 
outside, nonworking areas of their employer’ s nonunion facilities, except 


336 NLRB No 62 (Members Liebman | -uesdale and Walsh. Chasrman Hurtgen dissenting) 


44 Sixty-Sixth Annual Report of the National Labor Relations Board 


where justified by business reasons.” In weighing the employer's 
business reasons, the Board considers the employer's “predictably 
heightened property concerns” when offsite employees are involved. 
However, an employer has the burden of demonstrating that its 

The majority noted that in /1T Industries v. NLRB,’ a case presenting 
the same issue, the covrt vacated and remanded the Board's decision. In 
ITT, the Board had followed its decisions in Southern California Gas 
Co.‘ and Postal Service’ (which applied the rule of Tri-County Medical 
Center)’ to allow access to offsite employees. 

Although the /7T Indus:ries court had stated that offsite employees 
may be regarded as trespassers, and that must be weighed in considering 
their access rights, the Board majority in Hillhaven observed that the 
Board must balance Section 7 rights and private property rights. The 
majority concluded that the offsite employees possess nonderivative 
Section 7 rights against their employer, noting that employees of the 
same employer often have common employment-related interests. 
Therefore organizing similarly-situated employees may serve to improve 
their own working conditions. 

In dissent, Chairman Hurtgen found that in balancing property ‘ghts 
and Section 7 rights, property rights prevail unless outweighed by 
Section 7 rights. Thus, an employer can ordinarily post its property 
against those who do not work at the facility, including offsite 
employees. He notes that there are exceptions “grounded in the direct 
and immediate interest of the [offsite] employees who [seek] access... .~ 
(In Hudgens.” factory employees were pursuing their own right to strike 
and to put economic pressure on their employer by picketing its retail 
store. In both Postal Service’ and “outhern California Gas," all 
employees were in the same bargaining unit and the offsite employees 
were communicating with the onsite employees regarding a matter of 
common interest). 

Chairman Hurtgen found that although organization of other 
employees may benefit already-organized employees, that interest 1s not 
a direct one. He observed that in /77 /ndustries the court noted that 


’ See Commercial Workers Locals 951. * & 1036 (Mewer Inc). 3279 NLRB 730, 734 (1999) 
‘251 F OS (DC Ci 2001) 

* 321 NLRB S51 (1906) 
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employees at different facilities might have different interests, although 
the employees were in the same bargaining unit. Thus, Chairman 
Hurtgen stated that it follows that employees in different bargaining units 
do not have common interests and that “it has not been shown that they 
share a ‘community of interest.”” 


2. Investigation of Harassment Charges for Distribution 
of Union Literature 


In the matter of Consolidated Diesel,'' the Board considered two 
issues: (1) whether substantial evidence supports the finding that the 
respondent violated Section 8(a)(1) of the Act by subjecting employees 
to its disciplinary procedure for which permanent records are maintained 
and may be used for future discipline for engaging in union protected 
activities; and (2) whether the evidence supports the finding that the 
respondent violated Section 8(a1) by removing union materials from 
nonwork areas after they had been lawfully left there for distribution and 
by prohibiting employees from distributing union materials on 
nonworktime in nonwork areas. 

The respondent maintains a harassment policy that defines harassment 
as any unwelcome action, intended or not, that is considered offensive to 
a receiver or third party. Under the respondent’s harassment policy 
charges were filed against two employees, Fernando Losada and Jim 
Wrenn, in connection with separate incidents involving the distribution 
of the union newsletter. Thereafter, performance management 
processing (PMP) meetings were held to investigate the harassment 
charges. The performance management process committees were 
comprised of both employees ard management representatives. 

Losada and another union supporter were distributing union flyers in 
an employee “team room” where several other employees were eating 
lunch. When Losada offered employee David Duke a flyer, Duke 
expressed annoyance at the interruption and said that he did not want a 
flyer. Losada headed for the doorway saying that Duke’s view seemed 
one sided and Duke angrily responded that it could be made two sided 
and followed Losada out of the door. Immediately after lunch Duke filed 
a harassment claim against Losada. Thereafter the harassment claim was 
referred to a PMP meeting. During the meeting Duke admitted that he 
overreacted and dropped the charge, but the meeting was documented. 
Losada was given a copy of the respondent’s chart of disciplinary 
process confirming that documentation could be a factor in subsequent 
disciplinary action. 


'' 332 NLRB No. 94 (Chairman Truesdale and Member Fox; Member Hurtgen dissenting in part) 
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Jim Wrenn was passing out flyers in the employees’ paint room where 
employees Tim Engleking and Kathy Mills were discussing the union. 
Wrenn asked the employees in the paint room if anyone needed flyers 
when several employees including Mills indicated that they did not want 
to hear about the union. Wrenn then said “{w]hat’s wrong with y’all.” 
Mills responded that the employees “don’t need” the union and Wrenn 
responded that the teams need to be fully empowered. After receiving 
some more negative comments, Wrenn left the room. Like Duke, 
Engleking and Mills also filed a harassment claim that was also referred 
to a PMP meeting. After three PMP meetings, the group reached a 
decision to end the proceeding with a documentation of each of the 
meetings. Wrenn was given a copy of the respondent’s chart of 
disciplinary process confirming that documentation could be a factor in 
subsequent disciplinary action. 

Chairman Truesdale and Members Fox and Hurtgen found that the 
respondent violated Section 8(aX1) by prohibiting employees from 
distributing materials on nonworktime in nonwork areas, but only 
Chairman Truesdale and Member Fox found that the respondent violated 
the Act by subjecting employees to a disciplinary procedure and 
documenting the PMP meetings. Member Hurtgen, dissenting in part, 
argued that the respondent's h.cassment policy is lawful on its face, and 
that there was no contention that the respondent deviated from its policy. 
Moreover, Member Hurtgen found that since it is legal for the respondent 
to investigate the alleged misconduct in this case, it is also legal to 
document the investigation. 


3. Campaign Videotaping of Employees 


In Allegheny Ludlum Corp.,"’ the Board held that the respondent 
unlawfully polled its employees by soliciting their participation in a 
campaign videotape which the respondent presented to employees prior 
to an election. Acting on a remand from the Court of Appeals for the 
D.C. Circuit,’’ the Board revised its standards governing employee 
participation in an employer's campaign videotape. 

The respondent began filming for a videotape entitled “The 25th 
Hour” a few weeks before the election. The videotape presented the 
respondent's position that employees should vote against union 
representation and includes segments in which unit employees discuss 
their satisfacticn with the status quo at Allegheny Ludlum and their 


* 333 NLRB No. 109 (Chairman Truesdale and Members Licbman and Walsh. Member Hurtgen 
dissenting in p a1) 

 Alleghen Ludlum Corp. + NLRB, 104 F.3d 1354 (D.C. Cir. 1997), denying enf. in pert. part to 
320 NLRB 444 (1995) 
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dissatisfaction with union representation at prior employers and state that 
they intend to vote “no” in the upcoming election. The videotape closes 
with images of unit employees at their workplaces, many of whom are 
shown waving at the camera, accompanied by an upbeat sound track with 
such lyrics as “Allegheny Ludlum is you and me” and statements by the 
narrator and employees as to why employees should vote against 
representation. 

The respondent hired an outside film crew to film employees at their 
workstations. Some employees were individually approached by the 
respondent’s manager of communication services and asked if they 
would consent to be filmed. Others were filmed without a prior 
explanation of the purpose of the filming. Upon hearing of the filming, 
the union protested to the employer that it was unlawfully polling 
employees. The employer continued filming but distributed a notice to 
employees telling them that the respondent was preparing a video for the 
election and that employees who did not want to appear in it should 
notify either the personnel office or the film crew. The respondent 
accepted and maintained written lists of employees who asked to be 
excluded from the video. 

The Board concluded that the respondent’s solicitation of employees 
to appear in the video was an unlawful poll. Reviewing past decisions in 
which employers distributed campaign paraphernalia to employees, the 
Board concluded that individual solicitations of employees coerce 
employees by placing them in the position of having to “make an 
observable choice that demonstrates their support for or rejection of the 
union.”'* However, the Board also held that an employer may lawfully 
solicit employees to appear in a campaign video if each of the following 
requirements is satisfied: 


1. The solicitation is in the form of a general announcement 
which discloses that the purpose of the filming is to use the 
employee's picture in a campaign video, and includes assurances 
that participation is voluntary, that nonparticipation will not 
result in reprisals, and that participation will not result in rewards 
or benefits. 

2. Employees are not pressured into making the decision in 
the presence of a supervisor. 

3. There is no other coercive conduct connected with the 
employer's announcement such as threats of reprisal or grants or 
promises of benefits to employees who participate in the video. 


* Barton Nelson, Inc , 318 NLRB 712 (1995) 
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4. The employer has not created a coercive atmosphere by 
engaging in serious or pervasive unfair labor practices or other 
comparable coercive conduct. 

5. The employer does not exceed the legitimate purpose of 
soliciting consent by seeking information concerning union 
matters or otherwise interfering with the statutory rights of 
employees. 

Chairman Truesdale and Membeis Liebmzn and Walsh further 
concluded that these principles apply regardless vi whether an employee 
has previously identified himself as opposed to union representation. 
The majority reasoned that Section 7 necessarily protects an employee's 
right to choose the degree to which he or she wishes to express support 
for, or opposition to, union representation.’ Accordingly, the majority 
held that “an employee, having once expressed opposition to union 
representation in some fashion, does not thereby forfeit the right to make 
for himself or herself, free of employer coercion, the entirely separate 
choice of whether to participate, or not to participate, in the employer's 
campaign by appearing in a campaign videotape.” 

Member Hurtgen, dissenting with respect to this issue, stated that in 
his view, direct solicitation of employees who are open opponents of the 
union is permissible. Because the employees, by their own conduct, 
openly demonstrated their opposition to the union, an employer 
solicitation does not place them in a position where they are pressured to 
“make an observable choice that demonstrates their support for or 
rejection of the union.” 

The Board also held that an employer may include an employee in a 
campaign video without his permission if the video does not indicate the 
employee's position on unionization. The Board stated that it was 
overruling its 1993 decision in Sony Corp. of America” to the extent it 
was inconsistent with these principles. However, the Board further 
stated that the employer cannot affirmatively mislead employees about 
the use of their image, the video must contain a disclaimer that it is not 
intended to reflect the views of the employees in it, and nothing in the 
video can contradict the disclaimer. 


"* See Gonzales Packing Co, 304 NLRB 805, 816 (1991) (supervisor violated Sec 8(a 1) by 
approaching employees. some of whom had previously vorced antiumion sentiments. and asking 
them to wear “Vote No” buttons) 

* 313 NLRB 420 (1993) 
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B. Employer Assistance to Labor Organization 
Employee Participation Committees 

In Crown Cork & Seal Co.,"" the Board held that the respondent's 
seven employee participation committees did not exist for the purpose of 
“dealing with” the respondent and therefore did not constitute “labor 
organizations” within the meaning of Section 2(5) of the Act. Because 
labor organization status is a necessary element of a violation of Section 
8(aX2), the Board dismissed the complaint in its entirety. 

Since the respondent’s plant opened in 1984, it has used an employee 
management system called the “Socio-Tech System” designed to 
delegate to employees substantial authority to operate the plant through 
their participation on numerous standing and temporary teams, 
committees, and boards (collectively committees). The General Counsel 
alleged that seven of these committees were employer-dominated labor 

Every employee was a member of one of the four production teams. 
The teams made and implemented decisions regarding production, 
product quality, training, attendance, safety, maintenance, and certain 
types of discipline. 

The other three employee committees in issue were: (1) the 
Organizational Review Board, which monitored the administration of 
plant policies, recommended modifications of terms and conditions of 
employment, and reviewed production team recommendations to 
suspend or discharge an employee; (2) the Advancement Certification 
Board, which certified that employees had reached higher skill levels and 
recommended pay increases; and (3) the Safety Committee, which 
reviewed accident reports and considered ways to ensure a safe work 
place. Although decisions by these entities were reviewed by 
management, in practice they were rarely overturned. 

Section 8(a\2) makes it an unfair labor practice for an employer to 
dominate or support “any labor organization.” One of the required 
elements for “labor organization” status under Section 2(5) is that the 
entity “exists for the purpose, in whole or in part, of dealing with 
employers concerning grievances, labor disputes, wages, rates of pay, 
hours of employment, or conditions of work.” In previous decisions, the 
Board explained that “dealing with” involves a bilateral mechanism of 
employee committees making proposals about terms and conditions of 
employment and management responding by accepting or rejecting the 
proposals. 


' 334 NLRB No 92 (Chairman Hurtgen and Members Liebman. Truesdale. and Walsh) 
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Applying these principles to the facts before it, the Board found that 
“the seven committees are not labor organizations because their purpose 
is to perform essentially managerial functions, and thus they do not ‘deal 
with’ the Respondent within the meaning of Section 2(5) of the Act.” 
The Board rejected the argument that “dealing” is occurring because 
none of the seven committees has final decisionmaking authority. “Few, 
if any, supervisors in a conventional plant possess authority that is final 
and absolute.” the Board stated. “{WJhat is occurring in the 
Respondent’s facility is the familiar process of a managerial 
recommendation making its way up the chain of command.” Rather than 
“dealing with” management, the Board concluded that, “the evidence 
shows that, within their delegated spheres of authority, the seven 
committees are management.” 

C. Employer Discrimination Against Employees 
Salting: Refusal-to-Consider and Hire Um. _pplicants 

Aztech Electric Co.," is a salting case" involving the activities of 
members and agents of three Electrical Workers IBEW Locals directed 
toward three respondent employers: Contractors Labor Pool (CLP), a 
nonunion construction employee leasing company, and two of its 
nonunion construction contractor clients, Aztech Electric Co. (Aztech) 
and Fuji Electric Corp. (Fuji).”° The majority affirmed the judge's 
finding that CLP’s “30-percent rule.” a policy of not hiring or 
considering any applicant whose recent wage history differs by 30 
percent from CLP’s starting wage rate, was inherently destructive of 
employees’ rights under a Great Dane Trailers’ analysis, and is 
therefore unlawful. The majority reasoned that the 30-percent rule 
effectively excluded from eligibility for hire virtually all applicants who 
had recently worked for unionized employers. Chairman Hurtgen 
dissented. He disagreed that the 30-percent rule was unlawful because 
the rule was not implemented in order to discriminate against union 
members. 

The majority reversed the judge’s further finding of merit in CLP’s 
“disabling conflict” defense with respect to IBEW Local 441’s salting 


* 335 NLRB No 25 (Members Liebman. Truesdale. and Walsh. with separate concurring 
opinions by Members Licbman and Walsh. and Member Truesdale. Chairman Hurtgen dissenting) 

" “Salting a job’ is the act of a trade union sending a union member or members to an 
unorganized jobsite to obtain employment and then orgamze the employees A ‘salted member or 
“salt” ts a umion member who obtains employment with an unorganized employer at the behest of hes 
or her union so as to advance the union's interest there ~ Tualatin Electric, 3i2 NLRB 129. 130 fn. 3 
(1993) (judge's decision) 

” The majority affirmed the administrative law judge's dismissal of all complaint allegations 
against Aztech and Fuyi 

"* NLRB v. Great Dane Trailers, 388 US. 26 (1967) 
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campaign. The judge found the union’s campaign had an objective of 
eliminating nonunion employers’ operations, rather than organizing their 
employees within its jurisdiction. He therefore concluded that paid 
union organizers of a union pursuing such an objective were not statutory 
employees.” The judge further suggested that CLP might be entitled to 
presume that any applicant from Local 441 was a paid union organizer, 
so that the General Counsel would bear the burden in compliance 
proceedings of proving which victims of the unlawful 30-percent rule 
were not paid union organizers. Reversing the judge, the majority 
reasoned that CLP failed to establish the “disabling conflict” defense 
because CLP did not prove that it knew the applicants were paid union 
organizers and that it purposefully failed to hire them because Local 441 
intended to drive CLP out of business. 

In dissent, Chairman Hurtgen argued that CLP’s 30-percent rule was 
not illegal and that the employer established a disabling conflict of 
interest defense. 

In a concurring opinion, Members Liebman and Walsh expressed 
their view that CLP had not proven that the applicants had a “disabling 
conflict of interest” that would justify CLP’s refusal to hire them. 
Member Truesdale, however, in a concurring opinion, contended that 
CLP did establish that the applicants had such a “disabling conflict” 
because of certain of the Union's expressed policies. He agreed with the 
majority, however, that CLP had not relied on the “disabling conflict” in 
refusing to hire the applicants. 

In Mainline Contracting Corp..”’ the Board majority held that the 
respondent violated Section 8(aX3) and (1) of the Act by adopting and 
maintaining new application procedures to exclude from consideration 
for hire union affiliated applicants and to avoid more union affiliated 
applicants. The majority further held that the respondent's newly 
adopted policy of excluding from consideration for hire applicants who 
reveal their union affiliation on their application forms would violate 
Section 8(a1), even if there was no specific evidence of antiunion 
animus, because it is inherently destructive of employee rights within the 
meaning of well-established precedent. 

On December 2, 1997, approximately 20 union members completed 
and submitted copies of the respondent's job application at the 
company’s headquarters. Each applicant wrote “voluntary union 


* The judge's finding ts arguably contrary to the Board's longstanding view that paid union 
orgamzers have statutory employee status when working for or applying to work for an employer 
subject to the Board's jurisdiction See Sunland Construction Co . 308 NLRB 1224. 1230-1231 
(1992). Town & Country Electric, 09 NLRB 1250 (1992). and NLRB Town & Country Electric 
SI6 US BS (1995) 

"334 NLRB No 120 (Members Licbman and Truesdale, Chairman Hurtgen dissenting in part) 
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organizer” across the top of the application’s front page, and included 

additional union forms (a resume, cover letter, and union job 

application). The respondent had no formal application and hiring 

procedures at the time. After receiving the union member applications, 

however, it instituted new hiring procedures, including this prohibition: 
Applicants are forbidden from marking their application blanks to 
show race, color, religion, creed, sex, national origin, age, legal 
out-of-work activity, bankruptcy, or protected concerted activity 
under the National Labor Relations Act. 


The respondent posted on its door and in its lobby area a notice 
describing the new application procedures, and distributed copies of the 
notice to managers who had hiring authority. It also began using a new 
application form that reiterated the prohibition and stated that 
applications would be valid for only 30 days. In a March 6, 1998 letter, 
the respondent informed each of the December2 union member 
applicants of the new application procedures. The letter also stated that 
the respondent was not presently hiring and that their applications would 
be placed in an inactive file because they were more than 30 days old. 

Adhering to HB. Zachry Co.,* the majority held tha: the 
respondent's policy of excluding from consideration for hire applicants 
who reveal their union affiliation on their application forms is inherently 
destructive of employees: Section 7 rights. Thus, the majority found that 
“declaring one’s union affiliation to an employer, even as an applicant 
for work, is the first step toward seeking union recognition and engaging 
in collective bargaining. ™> As such, it is “an integral aspect” of the 

“collective process” that Section 7 was designed to protect, quoting 
NLRB v. City Disposal Systems.” \t further found that the respondent's 
newly adopted policy unambiguously penalizes and deters such activity. 

Chairman Hurtgen, dissenting in part, agreed with the | Ith Circuit 
that there is no Section 7 right to disclose union activity on an 
employment application. Boilermakers v. NLRB. *” He noted, moreover, 
that the policy at issue in this case is facially neutral because it did not 
single out union activity, but rather, forbade disclosure of many factors 
irrelevant to the hiring process. He would therefore find that the policy 
is not inherently destructive of statutorily protected employee rights, 


* 319 NLRB 967 (1995), enf denied, sub nom. Boilermakers v NLRB. 127 F 3d 1300 (11th Cir 
1997) 

* Accord Phelps Dodge Corp. v NLRB, 313 US. 177, 185 (1941) ([d]iscrimination against 
umon labor in the hiring of men 1s a dam to self-organization at the source of supply) 

* 465 US 822, 835 (1984) 

” Supra, see fn. 24 
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citing Boilermakers and TIC-The Industrial Co. Southeast v. NLRB,” (no 
violation where employer refused to consider applicants not complying 
with :ts neutral application procedures). 

Although adhering to H B. Zachry, the majority found that 
Boilermakers and TIC are distinguishable from this case because the 
inherent discriminatory effect of the new policy at issue here is more 
overt and specific than those policies at issue in either Boilermakers or 
TIC. it wrote: 

Those cases involved a general “no extraneous information” policy 
that disqualified, among others, persons who identified their 
voluntary union organizer status on their application forms. In 
contrast, the Respondent’s policy does not on its face generally 
prohibit all extraneous information on its application form. The 
policy disqualifies from hiring consideration only those applicants 
who provide information on their application about status or 
activity protected by the Act or by other Federal statutes. 
Consequently, a policy purportedly implemented to avoid 
discrimination against protected classes or activity has the exact 
opposite effect. 


In Tradesmen International.” the Board majority reversed the 
administrative law judge's dismissal of the Section 8(aX3) and (1) 
complaint, and found that the employer unlawfully refused to hire a 
union organizer who had engaged in concerted, protected activity 
through his appearance at a city inspection board meeting where he 
protested the employer's failure to pay a surety bond required of all 
eligible subcontractors in the city. 

The discriminatee, a union organizer, became eligible for hire by the 
nonunion employer after completion of an application and an interview. 
The employer, a city subcontractor, was arguably required to post a 
surety bond relating to a building inspection ordinance, but did not, in 
fact, post the bond. At the local bond hearing, the organizer appeared, 
with the union’s counsel, to protest the employer's failure to post the 
bond. The organizer stated, “part of my job, »s a representative of the 
union and as an organizer, is to level the playing field as much as 
possible.” After the hearing, the employer refused to hire the organizer 
because he “intentionally tried to hurt [the] company.” 

The judge found that the employer's refusal to hire the organizer was 
motivated solely by his testimony at the city bond hearing. However, the 


* 126 F 3d 334(DC Cir 1997) 
™ 332 NLRB No 107 (Chairman Truesdale and Members Fox and Licbman, Member Hurtgen 


dissenting) 
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judge concluded that the activity was neither concerted nor protected. 
The judge found lack of concert because there was no evidence that the 
local union knew of or authorized the organizer's activities and because 
the mere title of “organizer” did not render all activities undertaken by 
the employee concerted. The judge also found lack of Section 7 
protection because the organizer's activity was too attenuated from a 
labor relations dispute and was not related to general employee interests. 
Moreover, the judge found that because the conduct “*: designed to 
injure the business, it lacked Section 7 protection. 

Contrary to the judge, the majority found that the organizer's activity 
was concerted because it furthered the union's legitimate interest to 
ensure fair competition between union and nonunion subcontractors, by 
challenging the employer's failure to comply with the city law. 
Moreover, the organizer appeared in his capacity as a representative of 
the union. The majority also found that the organizer's activity was 
protected under Eastex, Inc. v. NLRB™ because there was a nexus 
between his appearance at the board meeting and “‘employees’ 
legitimate concern over their continued employment.” It reasoned that 
like area standards picketing, the activity was designed to protect local 
unionized employees. Moreover, the majority noted, “[wJe do not think 
that activity can be fairly characterized as causing an employer ‘harm’ in 
the sense contemplated by Electrical Workers.”*' 

Dissenting, Member Hurtgen stated that, in his view, even assuming 
arguendo that the organizer's activity was concerted, it was not protected 
under Eastex, because the “ordinance was wholly unrelated to 
employees’ terms and conditions of employment.” Member Hurtgen 
found that the activity was an effort by the organizer to harm the 
employer under Electrical Workers, and was therefore unprotected. 

D. Employer Bargaining Obligation 
1. Continuing Bargaining Obligation 

in Lee Lumber & Building Material Corp.,” the Board reaffirmed its 
previous holding that when an employer has unlawfully refused to 
recognize or bargain with an incumbent union, any employee 
disaffection arising during the course of the unlawful conduct will be 
presumed to be caused by that conduct.’’ Absent unusual circumstances, 
the presumption can be rebutted only if the employer can show that the 


“437US 556 (1978) 

" NLRB v Electrical Workers IBEW Local 1229. 346 US 464 (1953) 

* 334 NLRB No 62 (Chairman Hurtgen and Members Licbman and Truesdale. Member Walsh 
dissenting im part) 

* 322 NLRB 175 (1996). aff im part and remanded 117 F 3d 1454(D.C Cir 1997) 
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disaffection arose after it resumed recognizing the union and bargained 
for a reasonable period of time without committing other unfair labor 
the D.C. Circuit, however, the Board modified the “reasonable period of 
time™ standard. It held that, in such circumstances, a “reasonable period 
of time” before the union's status as the employees’ bargaining 
representative can be challenged will be no less than 6 months and no 
more than | year. 

Whether a “reasonable period of time™ is only 6 months, or some 
longer period up to | year, will depend on a multifactor analysis.” 
Under that analysis, the Board will consider whether the parties are 
bargaining for an initial contract, the complexity of the issues being 
negotiated and the parties’ bargaining procedures, the total amount of 
time that has elapsed since the bargaining commenced and the number of 
bargaining sessions, the amount of progress made in negotiations and 
how near the parties are to agreement, and whether the parties have 
bargained to impasse. The factors tending to establish that a reasonable 
period of time has elapsed are: bargaining for a renewal, as opposed to an 
initial agreement, the absence of unusually complex issues or bargaining 
processes, the passage of a relatively long time after the 6-month 
insulated period; a relatively large number of bargaining sessions, the 
parties’ failure to come close to reaching agreement. and the existence of 
a bargaining impasse. The factors tending to establish that a reasonable 
period of time has not elapsed are: bargaining for an initial agreement: 
the existence of unusually complex issues or bargaining processes; 
relatively little passage of time after the 6-month period; a relatively 
small number of bargaining sessions, a strong likelihood of reaching 
agreement in the near future: and the absence of impasse.” 

The Board applied the analysis to the employer's conduct in Lee 
Lumber. The employer had refused for several weeks to meet with the 
union on the basis of a tainted decertification petition. Later, the 
employer agreed to bargain, and the parties met in five negotiation 
sessions over a period of a little more than 4 weeks. They had almost 
reached a new contract, were not at impasse. and had agreed to meet 


“ Most of the factors were those that were considered under the Board 5 carer formulation of the 
“reasonable penod of time standard = The court of appeals upheld the standard but found that the 
Board had not apphed « correctly The court also suggested that the Board explain the factors. 
because ft was not clear to the court how cach of the factors counted mm the Board 5 analysis 

“ The Board majority held that after the end of the 6-month insulated period. if the General 
Counsel comends that a reasonable period of teme has not clapsed under the multifactor analysis. the 
Gseneral ( ounsel has the burden of proving that clam = In partial dissent. Member Walsh would have 
placed the burden on the employer to show that it has bargasned for a reasonable period of time 
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again, when the employer withdrew recognition on the basis of a second 
petition, signed by a majority of the unit employees. 

The Board found that the employer had not bargained for a reasonable 
period of time when it withdrew recognition from the union the second 
time. First, the parties had not bargained for 6 months when the second 
petition was presented. But even if 6 months had elapsed, the Board 
found, the relatively short period of bargaining and few bargaining 
sessions, the parties’ apparent nearness to concluding an agreement, and 
the absence of impasse weighed strongly in favor of finding that a 
were not bargaining for an initial contract and the absence of unusually 
complex issues or bargaining processes. The Board therefore found that 
the employer violated Section 8(a\(5) by withdrawing recognition. 

2. Withdrawal of Recognition 


In Levitz Furniture Co. of the Pacific.” the Board held that an 
employer may unilaterally withdraw recognition from an incumbent 
union only on a showing that the union has actually lost the support of a 
majority of the bargaining unit employees. The Board overruled 
Celanese Corp.” and other decisions that allowed Respondents to 
withdraw recognition merely by establishing an objectively based, good- 
faith reasonable doubt as to unions’ majority support. 

The union and Levitz were parties to a collective-bargaining 
agreement that expired on January 3!, 1995. About December |, 1994, 
the respondent received a petition bearing what it concluded to be the 
signatures of a majority of the unit employees, stating that they no longer 
wished to be represented by the union. On December 2, the respondent 
informed the union that it had objective evidence that the union had lost 
majority support. The respondent stated that it would continue to honor 
the contract until it expired but would withdraw recognition then. On 
December 14, the union advised the respondent that « had objective 
evidence, which it was prepared to demonstrate, that it had retained 
majority support. The respondent, however, reiterated that it would no 
longer recognize the union except as required by the contract. When the 
contract expired, the respondent withdrew recognition, arguing that it 
had a good-faith reasonable doubt as to the union's majority status. 

The Board held that the good-faith reasonable doubt standard was 
fundamentally flawed in that it allowed employers to withdraw 
recognition from unions that had not, in fact, lost majority support. The 


“ J} NLRB No (0S (Charman Iruesdalc and Members | schman and Walsh Member Hiungen 
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Board found the standard inconsistent with the Act's fundamental 
policies of effectuating employees’ free choice of bargaining 
Board therefore held that an em: loyer that unilaterally wahdraws 
recognition violates Section 8(a\(5) unless it can show that, at the time it 
employees’ support for unions, the Board eased the standard that 
employers must meet to obtain RM elections. Henceforth, an employer 
will be able to obtain an RM election by demonstrating an objectively 
based, good-faith reasonable uncertainty as to the union's majority 
Status. 

Because employers had relied on the more lenient good-faith doubt 
standard, which had been in effect for some 50 years, the Board found it 
appropriate to apply the new standard for withdrawal of recognition only 
prospectively, i.e.. not in pending cases. Applying the existing good- 
faith doubt (uncer.ainty) standard,” the Board found that Levitz’ 
withdrawal of recognition was lawful. Thus, the respondent had been 
presented with a petition indicating that the union had lost majority 
support. Although the respondent did not review the union's claimed 
evidence to the contrary, the Board reasoned that, even if it had done so, 
the confiicting evidence could still have caused a good-faith uncertainty 
as to the union's majority status. 

Member Hurtgen. concurring, would have adhered to the good-faith 
uncertainty standard for withdrawing recognition. In his view, RM 
elections are an ineffective substitute for unilateral withdrawals because 
unions can prevent or delay elections by filing “blocking charges” and by 
filing objections and challenging ballots when elections are held. 
Member Hurtgen agreed with the majority, however, that the good-faith 
uncertainty standard 1s appropriate for RM elections. He also agreed 
with the majority's conclusion that Levitz met the existing good-faith 
doubt (uncertainty) standard for withdrawing recognition. 

In Staunton Fuel & Material.“ the Board again addressed the issue of 
how a umion with Section &(f) bargaining status in the construction 
industry can acquire, by written agreement with the employer, the status 
of majority bargaining representative under Section 9a). 


"Cf US Gop Co. 157 NLRB 652 (1966), in which the Board set forth the standard as 
requiring good-tath dowtt or dwhelef in tilemown Mack Sales & Serve vw VLAB S22 US 399 
(1998). the Supreme ( ourt held that “dowht can only mean wncertamnty not dishelic! which m a 
more stringent standard 

“See fn | 
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In order to resolve this recurrent issue with finality, the Board adopted 
the minimum requirements for such an agreement set out by the Tenth 
Circust in NLRB v Triple C Maintenance’ and NLRB v. Oklahoma 
Installation Co“ The Board held that an agreement will independently 
establish a Section %a) relationship if its language clearly indicates that 
(1) the umion requested recognition as majority representative. (2) the 
employer recognized the union as majority representative. and (3) the 
employer's recognition was based on the union's having shown, or 
having offered to show, aa evidentiary basis of its majority support. 

In adopting thrs approach. the Board followed John Deklewa & Sons*’ 
which set out the Board's current interpretation of Section 8(f) and 
reconfirmed that a construction union with 8(f) status could (like a 
nonconstruction union) achieve Sa) status through 4 certification 
proceeding or through voluntary recognition Sy the employer “based on a 
clear showing of majority support among the union employees.~“* In a 
number of fact settings subsequent to Deklewa, the question of how a 
contract, by its terms. could establish that majority recognition had been 
given based on a “clear showing of majority support” was raised but 
never clearly resolved. 

The Board found that the Tenth Circuit's approach “properly balances 
Section %a)s emphasis on employee choice with Section 8(f)'s 
recognition of the practical realities of the construction industry.” This 
approach, in the Board's view. “also has the advantage of establishing 
br ght-line requirements,” and it will enable construction unions and 
employers to establish a) bargaming relationships “easily and 
unmistakably where they seck to do so.” The Board noted that under the 
adopted language requirements. a contract stating that the employer 
“will” recognize the union as majority representative “if” the union 
shows majority support, or that the union “represents” a majority, or that 
a4 majority “are members” would not be independently sufficient to 
confirm a) status. 

Applying the new requ:rements to the contract language at rssue im the 
case, the Board found tie language imsuf"icient to establish a a) 
bargaining relationship. The language appeared under the heoding, 
“Majority Representative.” but state’ only that the employers “recognize 
[the L meon| as the Majority Representative of all employees in Operating 
Engineers classifications employed by them and the sole and exclusive 
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bargaining agent of such employees.” Because the language did not state 
that recognition had been based on the union’s showing or offer to show 
majority support, it did not meet the new requirements. Accordingly, 
under the framework of Deklewa, the parties’ bargaining relationship still 
feli under Section 8(f) and the employer did not violate Section 8(a\5) 
by withdrawing recognition of the union after the contract expired. 

In Wyndham Palmas del Mar Resort & Villas,” the Board majority 
found tiat the respondent violated Section 8(a\5) and (1) of the Act by 
withdrawing recognition from the union based on an antiunion petition 
that employees signed during the notice-posting period prescribed by a 
settlement agreement resolving serious unfair labor practice charges. 

On September 5, 1997, the respondent received a petition stating that 
the signatory employees did not wish to be represented by the union; the 
petition was signed by 183 of the 255 unit employees during the period 
between July 10 and August 3. The signatures were all obtained within 
the 60-day notice-posting period of the settlement agreement in Case 24— 
CA-7642, which resolved allegations of unlawful solicitation of 
employees to promote and circulate a decertification petition, promising 
improved wages and benefits in exchange for employees’ support of the 
decertification petition, and informing employees that the respondent 
could not be found liable for sponsoring the decertification petition. 

The majority held that, absent a specific agreement to the contrary, 
settled unfair labor practice conduct which leads to remedial action shall 
be subject to the same causation analysis as adjudicated conduct. 
Specifically, the majority analyzed the four Master Slack Corp.” factors 
and concluded, “the Respondent's conduct covered by the settlement 
agreement would reasonably have led to employee disaffection from the 
Union and would have undermined the Union's support among 
employees. Under these circumstances ... the Respondent could not 
lawfully challenge the Union’s majority status on the basis of the 
antiunion petition that was signed during the 60-day posting period.” 

Dissenting, Chairman Hurtgen would have dismissed the unlawful 
withdrawal of recognition allegation, finding that the Master Slack 
analysis is appropriate only in cases involving proven unfair labor 
practice conduct, not merely settled conduct. “One cannot show that 
unlawful conduct has caused a disaffection if no unlawful conduct is 
shown.” 
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3. Direct Dealing 

By a 2-1 majority, the Board held in Permanente Medical Group,” 
that the Kaiser Foundation Hospitals did not violate the Act by including 
bargaining-unit members in a series of job-redesign meetings. The 
majority determined that the “design team meetings” constituted initial 
planning, rather than illegal “direct dealing” aimed at sidestepping the 
roles of the California Nurses Association or the Engineers and Scientists 
of California. The majority cited the 50-year relationship between the 
unions and the California health care system, and observed that the 
employer “made it clear that the design phase would ultimately yield 
only a proposal to be presented to the unions for bargair‘ug. 

Kaiser Foundation Hospitals provides hospitals, in-patient and out- 
patient facilities. The Permanente Medical Group is a corporation 
comprised of the physicians who provide medic services to members of 
the plan. Working with Andersen Consulting, Kaiser developed a project 
aimed at improving health care service to patients. It developed a 
concept called “member focused care” aimed at reorganizing care 
management, as well as increasing patient and family involvement. 
Kaiser contacted representatives of its largest union, informing them of 
the program. It set up focus groups whose participants, including union 
members, analyzed tasks for various jobs, suggesting which duties could 
be done by nonlicensed caregivers. Union representatives expressed 
concern that the real purpose of the project was to transfer work out of 
their units, and sought bargaining. Kaiser insisted that it had not 
developed a final proposal and urged unit employees to participate in the 
next phase, “design team meetings.” which would develop final 
recommendations for management. The meetings ultimately resulted in 
recommendations for job redesign, which were passed through several 
levels of management review. Some of the recommendations were 
accepted, others were not. The final proposals were presented to the 
unions. One union, not a party to the litigation, reached an agreement on 
issues involving its members. The California Nurses Association and the 
Engineers and Scientists of California alleged that Kaiser had violated 
the Act by dealing directly with union-represented employees over 
mandatory subjects of bargaining. 

The majority adopted the administrative law judge's decision and 
found no violation of the Act. It determined that the respondent had not 
engaged in direct dealing under Section 8(a)(5) under the three pronged 
test of Souther, California Gas Co.“ Those criteria are: (1) that the 
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respondent was communicating directly with union-represented 
employees; (2) the discussion was for the purpose of establishing or 
changing wages, hours, and terms and conditions of employment or 
undercutting the union’s role in bargaining; and (3) such communication 
was made to the exclusion of the union. The majority stated: “Although 
the Respondent communicated with its employees, that discussion was 
not for the purpose of establishing or changing terms and conditions of 
employment or undercutting any Union efforts to negotiate. The record 
emphatically demonstrates that throughout the process of developing and 
refining its MFC model, the Respondent never excluded the unions.” 
Further, the majority distinguished cases in which it previously found 
direct dealing, explaining that in none of those cases did the employer act 
to “assure employees that it was simply formulating a proposal to be 
bargained collectively with the union.” 

In dissent, Member Fox would have found a violation of “direct 
dealing” in the design phase of MFC. She stated: 


As the employer in DuPont” did with the ongoing fitness and 
safety committees, Respondents effectively, though perhaps more 
subtly, used the design teams as an alternative employee 
representative to pitch MFC to employees, monitor and influence 
those employees’ feelings about MFC, and, ultimately, to work out 
the basic structure of an MFC program with those employees prior 
to any bargaining with the Unions. 


4. Duty to Furnish Information 


In Lakeland Bus Lines,” the Board majority held that an employer's 
conduct amounted to a claim of inability to pay more than that contained 
in its final offer, which under NLRB v. Truitt Mfg. Co.”' and its progeny, 
triggered the duty to furnish the union with the requested financial 
information necessary to support such a claim. Chairman Hurtgen 
dissented, finding that no claim of inability to pay had been made. 

The case involved an employer's conduct during negotiations for a 
successor contract. The employer had lost a significant amount of 
revenue due to a newly created, subsidized rail line service. The main 
focus of the contract negotiations concerned the employer's desire for an 
extended wage freeze and for a modification of the “spread time rules” 
that would decrease the amount of overtime that employees could earn. 
After || bargaining sessions, the employer submitted its final offer to the 
union, which included the extended wage freeze, the spread time 
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proposal, and a one-time payment of $500 per employee. On the same 
day that it submitted its final offer, the employer sent a letter to 
employees explaining its position. The letter referenced the employer's 
lost ridership, stated that the employer was “trying to bring the bottom 
line back into the black,” and after listing certain cost cutting measures 
that it had taken, asked employees to accept the final offer “so we may 
retain your jobs and get back in the black in the short term and continue 
to share our good fortune as we have in the past.” Thereafter, the union 
requested the employer to provide financial information, and the 
employer refused the request. 

Reversing the administrative law judge's finding that the employer 
was not obligated to furnish the financial information to the union, the 
majority held that the statements made in the employer's letter 
“effectively communicated a claim of a present inability to pay anything 
more than that contained in its final offer, and that this claim triggered an 
obligation to furnish the union with the requested financial information™ 
under Truitt. The employer's reference to the need to “get back into the 
black in the short term,” when considered together with prior assertions 
that it had lost money because of the lost ridership, was reasonably 
construed as a statement that the employer was presently unprofitable 
and unable to pay more than the final offer. The majority for~ J that the 
Statements in the employer's letter were essentially equivalent to those at 
issue in Shell Co.,° where the Board found that the duty to disclose 
financial information was triggered by an employer's claims that things 
were “bad” and a “matter of survival.” The majority also found that the 
instant case was distinguishable from Nielsen Lithographing Co.. 
where the Board declined to extend the requirement to furnish financial 
information to circumstances involving an employer's claim of 
competitive disadvantage coupled with an acknowledgement that it was 
still making a profit. Unlike Nielsen, the employer's claims here were 
not qualified by statements that it continued to be profitable. The 
majority consequently found it unnecessary to pass on the contentions of 
the General Counsel and the union that Nielsen should be overruled. 

In his dissent, Chairman Hurtgen rejected the majority's finding that 
Nielsen is distinguishable. He found the employer's claims of revenue 
losses to be similar to the claims made in Nielsen and he found 
significant the fact that the employer never claimed that it had 
insufficient assets to meet the union’s demands for the term of the 
contract. Contrary to the majority. Chairman Hurtgen found that the 
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employer's letter reassured employees that it was taking concrete steps to 
make up for the lost revenue, and thus found the claim distinguishable 
from that in Shell Co., that conditions were “critical” and a “matter of 
survival.” 

In Fleming Cos.,”* the Board reversed the judge and found that, under 
Board precedent, the respondent has no duty to comply with the union's 
request for copies of witness statements related to grievances, although 
two of the four members, Members Fox and Liebman, would overturn 
that precedent. Chairman Truesdale and Member Hurtgen reversed the 
judge based on the exception to the duty to provide information for 
witness statements, as set forth in Anheuser-Busch, Inc.™ 

Members Fox and Liebman found that Anheuser-Busch provides an 
overly broad exception to the general duty to provide requested 
information that relates to the duty to bargain collectively. They 
concluded that, to the extent a request for witness or informant 
Statements presents confidentiality concerns, those concerns can and 
should be resolved not by a blanket rule exempting such statements but 
by applying the balancing-of-interest test set forth by the Supreme Court 
in Detroit Edison Co. v. NLRB. Members Fox and Liebman found the 
per se exception inconsistent with relevant precedent because the Board 
does not make a categorical presumption in situations where employers 
have based refusals of union requests for other kinds of relevant 
bargaining information on concerns about retaliatory threats and 
coercion, citing ¢.g., United Aircraft Corp.” They noted that requiring 
evidence to show confidentiality concerns “is consistent with the 
diminished potential for coercive conduct by unions or employers in an 
established and mature bargaining relationship, even one that ts 
temporarily engulfed in economic strife.” Members Fox and Liebman 
concurred in the result, however, because of an absence of a majority to 
overrule Anheuser-Busch. 

The Board unanimously found that the respondent is obligated to 
provide the union with rules on attire and alleged DOT violations for 
1985-1988 in effect around the time of Richard Mack's suspension and 
discharge. In rejecting the respondent's argument that this information is 
not relevant to the grievances, which did not address attire or DOT 
violations, the Board found the information presumptively relevant 
because it pertains to the bargaining unit and, thus, no specific showing 


“ 332 NLRB No 99 (Chairman Trucsdale and Member Hurtgen. Members Fox and Lichman 
come urring } 

“237 NLRB O€) (1978) 

“440 US 30101976) 

* 181 NLRB 892. 903 (1970). enfd 464 F 2d 1198 (2d Cir 1970) 


64 Sixty-Sixth Annual Report of the National Labor Relations Board 


of relevance is required. The Board found that the respondent submitted 
no evidence to rebut the presumption and that the respondeni may not 
rely on Mack’s declarations in his grievance to rebut the presumption, 
because Mack may have lacked knowledge of all the reasons for the 
suspension and discharge and the respondent asserted no reasons for its 
actions. 

The Board also unanimously found that the respondent violated 
Section 8(aX5) and (1) by failing and refusing to provide a copy of 
Mack’s personnel file, copies of work rules applicable at the time of his 
discharge, and a list of names, addresses, and telephone numbers of all 
bargaining unit members employed by the respondent's predecessor in 
1988. The Board concluded that this information is “intrinsic to the core 
of the employer-employee relationship” and that its relevance to the 
employee's grievances is apparent. 

5. Construction Industry Agreement 

The main issue in Goodless Electric Co.,* on remand from the First 
Circuit Court of Appeals,” was whether the respondent violated Section 
8(aX5) of the Act by withdrawing recognition from the union upon 
expiration of an 8(f) contract and implementing unilateral changes in 
employees’ terms of employment. As the Board explained in both its 
original and supplemental decisions, the answer to this question turned 
on whether the union had attained the status of a %a) bargaining 
representative during the term of the 8(f) contract. 

The union and the respondent had an 8(f) bargaining relationship. In 
1990 they signed an 8(f) contract which expired on December 31, 1993. 
In July 1992, mid-term during the 8(f) contract, the respondent signed a 
“letter of assent” agreeing that “if a majority of its employees authorize 
the Local Union to represent them . . . the Employer will recognize the 
Local Union as the NLRA Section a) collective bargaining agent.” 
Based on this language, the Board found in its original decision that 
when the union presented the respondent with authorization cards signed 
by all of its employees in June 1993, the respondent was obligated to 
recognize the union as the 9a) bargaining representative. By refusing to 
do so, by withdrawing recognition from the union, and by implementing 
new terms of employment upon expiration of the 8(f) contract, the Board 
found that the respondent violated Section 8(a)\5). 

The First Circuit reversed and held that the Board departed from its 
precedent which held that to obtain voluntary 9a) recognition in the 
construction industry, a union's showing of majority status must be 
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contemporaneous with its demand for %(a) recognition and the 
employer's acceptance of the union as such. Because the union's 
showing of majority support as evidenced by the authorization cards did 
not occur until almost a year after the execution of the 1992 letter of 
assent, the court held that the showing was not contemporaneous with the 
request for %a) recognition and that the respondent did not violate the 
Act by refusing to grant it. 

On remand, the Board acknowledged that its construction industry 
precedent at the time of the events in the instant case did not contemplate 
agreements like the 1992 letter of assent. The Board explained that what 
is distinctive about the 8(f) relationship in Goodless is that the 1992 letter 
of assent provided for prospective 9a) recognition if the union could 
prove that status at some point before expiration of the 8(f) contract. 
Noting that prospective recognition agreements are enforceable outside 
the construction industry, and noting further the maxim in Deklewa™ that 
unions should not have less favored status with respect to construction 
industry employers, the Board clarified its precedent by holding that 
“where parties by express language have agreed that 9(a) recognition will 
be granted if the union submits proof of majority status during the 
contract term, the happening of the specified event, without nore, 
triggers the legal consequences agreed on by the parties.” 

Applying this clarification of Board precedent, the Board adhered to 
its original decision that the presentation of authorization cards to the 
respondent in June 1993 was, without more, sufficient to require the 
respondent, under the terms of the 1992 letter of assent, to recognize the 


umion as the 9a) bargaining representative. 
E. Union Interference with Employee Rights 


Even as Section 8a) of the Act imposes certain restrictions on 
employers, Section 8(b) limits the activities of labor organizations and 
their agents. Section 8(b\ 1A) makes it an unfair labor practice for a 
union of its agents to restrain or coerce employees in the exercise of their 
Section 7 rights, which generally guarantee employees freedom of choice 
with respect to protected activities. However, an important proviso to 
Section 8(b\ 1A) recognizes the basic right of a labor organization to 
prescribe its own rules for the acquisition and retention of membership. 

The Board faces a continuing problem of reconciling the prohibitions 
of Section 8(b 1A) with the proviso to that section. It is well settled 
that a union may enforce a properly adopted rule reflecting a legitimate 
interest if it does not impair any congressional policy imbedded in the 
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labor laws. However, a union may not, through fine or expulsion, enforce 
a rule that “invades or frustrates an overriding policy of the labor law." 
During the fiscal year, the Board had occasion to consider the 
applicability of Section 8(b\ 1 A) as a limitation on union action and the 
types of those actions protected by the proviso to that section. 


1. Duty of Fair Representation 

In Plumbers Local 342 (Contra Costa Electric)” the Board 
unanimously reaffirmed its earlier holding that a union does not violate 
its duty of fair representation or Section 8(b\ 1 (A) and (2) of the Act by 
negligently failing to refer an applicant in the proper order from its 
exclusive hiring hall. 

The union operated an exclusive hiring hall. Charging Party Joe 
Jacoby registered properly for referrals; however, other applicants who 
had signed the referral register later were sent to jobs before Jacoby was. 
There was no contention or evidence that the failure to dispatch Jacoby 
in the correct order was anything but inadvertent. 

In an earlier decision, the Board held that the Union's negligent 
failure to refer Jacoby in the proper order was not unlawful.”’ The Board 
relied on Steelworkers v. Rawson™ and Air Line Pilots Assn. v. O'Neill,” 
which it read together as holding that the duty of fair representation, 
which ts breached only by conduct that ts “arbitrary, discriminatory, or in 
bad faith,” is not violated by mere negligence, even in the operation of 
exclusive hiring halls. The D.C. Circuit disagreed with the Board's 
reading of those decisions, and remanded the case to the Board for 
reconsideration in light of what the court found to be the union's 
“heightened duty of fair dealing” in hiring hall operations.” 

On remand, the Board accepted the court's opinion as the law of the 
case. The Board reached the same conclusion as before, but without 
relying on Rawson and O'Neill. Instead, it cited earlier decisions in 
which the Board held that inadvertent errors in hiring hall operations did 
not violate the duty of fair representation.”’ The Board found that those 
decisions “set forth the better view, as both a matter of law and policy. 
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The Board also noted numerous decisions in which both the Board and 
the courts described conduct that violated the duty of fair representation 
in terms such as “arbitrary,” “invidious,” “hostile.” “capricious,” and 
“unreasonable,” all of which imply that the union is deliberately trying to 
harm or disadvantage hiring hall users. The Board reasoned that an 
inadvertent failure to dispatch an applicant in the correct order does not 
answer those descriptions: “It may signal an error in judgment, but not 
favoritism or hostility.” 

The Board also reiterated its earlier reyection of the argument that the 
union's conduct violated Section 8(b\ 1A) and (2) even if it did not 
breach the duty of fair representation. The Board acknowledged and 
reaffirmed its decisions holding that any departure from established 
hiring hall procedures that leads to denial of employment inherently 
encourages union membership and violates Section 8(b\ 1 (A) and (2) 
unless it ts based on a valid union-security clause or ts necessary to the 
effective performance of the union's representative function.” However. 
the Board held that the rationale behind that rule is that any unjustified 
departure from hiring hall procedures encourages union membership by 
demonstrating the union's power over the livelihoods of hiring hall users. 
By contrast, inadvertent failures to follow the procedures do not signal to 
applicants that they must remain in the union's good graces in order to 
receive referrals, and thus are not unlawful. 


2. Dues Collection for Job Targeting Programs 


In Electrical Workers IBEW Local 48 (Kingston Constructors),” the 
Board held that a union violates Section 8b IMA) of the Act by 
threatening employees with discharge under a union-security provision if 
they do not pay dues to support a job targeting program that are owed 
from their employment on a job covered by the Davis-Bacon Act." 
However, the Board held, it is not unlawful for a union to enforce the 
payment of such dues under a union-security provision if the dues are 
owed for employment on non-Davis-Bacon projects. 

The umion and the local employers’ association had a collective- 
bargainivg agreement that contained a union-security provision. The 
umion hd maugurated a “Market Recovery Program” (MRP), in which 
the x nm subsidized the wage rates paid by union contractors in order to 
en. . vem to bid successfully for contracts against lower wage 
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nonunion employers. The MRP was financed entirely out of union dues, 
a portion of which was earmarked for that purpose. The charging party, 
Patrick Mulcahy, twice became delinquent in paying his MRP dues. On 
the first occasion, the union threatened to have him discharged if he did 
not pay his back MRP dues. Mulcahy did not respond, and the union had 
him discharged. On the second occasion, as a result of the union's threat, 
Mulcahy paid the arrearage in MRP dues and was not discharged. 

The Board found that the test for determining whether MRP dues are 
“periodic dues.” the payment of which can lawfully be enforced under a 
union-security clause. was set forth in Detroit Mailers Local 40.” There. 
the Board had held that “such dues may be required . . . ‘so long as they 
are periodic and uniformly required and are not devoted to a purpose 
which would make thew mandatory extraction otherwise imimical to 
public policy.” * 

The Board found that the MRP dues were periodic and uniformly 
enforced. It also reaffirmed that job-targeting programs like the MRP are 
not inconsistent with public policy and are protected by Section 7.‘ The 
Board concluded that was lawful for the union to enforce the payment 
of MRP dues under the union-security agreement for jobs that were not 
covered by the Davis-Bacon Act. 

The Board reached the opposite result, however, concerning the 
collection of MRP dues for employment on Davis-Bacon jobs, noting 
that the Department of Labor and two Federal courts of appeals had 
found that the collection of dues for job targeting programs on Davis- 
Bacon proyects violates the Davis-Bacon Act. The Board observed that 
the Labor Department and the courts, and not the Board, are charged 
with enforcing the Davis-Bacon Act, and that as a matter of comity it 
would defer to thei rulings. In light of those decisions, the Board held 
that requiring the payment of MRP dues on Davis-Bacon projects as a 
condition of employment ts inimical to public policy under Detroit 
Mailers. Accordingly, the Board found that the union violated 
Sib IMA) by threatening to have Mulcahy and other employees 
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discharged for failing to pay MRP dues, but only the MRP dues that were 
owed for their employment on Davis-Bacon proyects. * 


3. Restriction on Resignation 


In Auto Workers International and its Local 1853 (Saturn Corp.),” 
which came before the Board on cross motions for summary judgment, 
the Board held that the union did not violate Section &b 1A) of the 
Act by promulgating a policy that required employees who had 
“withdrawn dishonorably” from the union, i.¢.. resigned from the union 
while remamuing im bargaiming unit positions, to pay a fee equivalent to 
the dues for the period of nonmembership if they sought to rejom the 
union, while allowing employees who had “honorably withdrawn,” ic., 
resigned from the union when they took positions outside the bargaiming 
unit, to reyoun without having to pay such a fee. 

Since 1985 the respondent (UAW International and its Local 1853) 
have represented a bargaiming unit of operating and skilled technician 
employees employed by Saturn Corp. at its facility in Spring Hill, 
Tennessee. Since Tennessee ts a “right-to-work” state, unit employees 
are not required to join the union or to pay any financial core fees to it. 
In October 1996, respondent Local 1853 published in The Wheel. its 
newsletter for Saturn employees, an article which announced, inter alia, 
that 

There are two ways to leave the union: one being an honorable 
withdrawal, the other being a dishonorable withdrawal. When a 
team member becomes a non-rep at Saturn, they cease to 
perform work which belongs to the UAW. They are no longer 
entitled to representation by the UAW. They receive a card from 
the umon which states that they have honorably withdrawn and 
have left m good standing with all dues paid up to the point of 
them leaving the bargaming unit. 

On the other hand, when a team member quits the union while 
still performing work that the UAW has negotiated, they 
withdraw dishonorably and are no longer in good standing /fa 
team member who has honorably withdrawn subsequently 
return to the bargaining unit. they begin paying dues only upon 
their + e-entry. those who have withdrawn dishonorably must pay 
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all back dues in order to return to a status of good standing ™ 
(Empasis added } 

In tts motion for summary judgment. the General Counsel contended 
that the policy violated Section &bHIMA) because « cocercively 
restrained employee-members from exercising thew mght to resign from 
the union and because « was mmpermissibly discrimmatory m that «a 
apphed only to employees who continued to work in the bargamung unit 
after resigning from the Union. 

As to the former issue, the Board rejected the General Counsel's 
contention that the present case was effectively controlled by “those 
cases which have found that a 1s a violation of Section &bM 1K A) for a 
union to require employees who have resigned from the unwn to pay a 
‘remstiation fee when a financial core obligation arises when a union- 
security clause springs into effect ~~ In finding thrs argument without 
merit. the Board found “that the absence of a compulsory umson-security 
clvasse here [was] determmative im analyzing the legality of the union s 
policy. because employees face no employment sanctions for any 
decision related to umion membership “Thus. since emplovees who 
res:zned from the union and contmucd to wurk im the bargaming unit 

were under no compulsion to continue any form of unson membership. 
Se» aelenti> dolly > Gtatie eine aed In 
the se circumstances, where the financial obligation under the union s 
poly could only be mcurred at the option of the employee. the Board 
reasoned that there was no basis for finding that the unson's policy would 
deter members from resigning The Board therefore concluded that “im 
the absence of a nonvoluntary sanction of any kind, the umon 's rule 
[was] nerther coercive in character. nor a restraint on resignation 

As two the latter issue. the Board found without mera the General 
Counsel's contention that the unson s policy was discrummatory because 
it umposed a fee only on those who voluntanly reyomed the union from a 
bargaining unit position. and not on those who reyomned the umron from a 
nonunit position In reyecting thes argument. the Board reasoned that the 
umon policy at weve reflected “a legitimate distinction between 


bargaining unit emplovees and nonbargaining unit emplovees because 
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unit contsnued to receive the benefits of union representation while those 
who resigned from the union and left the bargamung unit did not 

Finally. m addition to finding that the umion's policy was nesther 
constituted ~a legstemate exercise of the unton s right under the proviso 
to Section Sb IMA) “to prescribe ts own rules with respect to the 
acquisition or retention of membership there:m{ |“ (Footnote omitted ) 

4. Internal U aon Discipline 

in SEIU Local 254 (Brandeis University)” the Bourd majority heid 
that the respondent umon acted lawfully when a removed employee 
Jorge Lurs Santana from his shop steward position and his umon 
representative position on the contractually created labor-management 
committee. Shortly before the removals. Santana had vowed his 
dissatrsfaction with hrs umon s handling of certamn employee gnevances. 
and he also sought the position of chief steward Consistent with the 
principles sct out im the Board's recent decision m Office Emplovees 
Local 251 (Sandia National Laboratories)” the mayorty found that the 
umon did not violate Section & bw! MA) m ether sstuation. 

(ader Sandia. whether a umon violates the Act must be determined 
by reference to the mpact on the members reiationship with thew 
employer. the wnpaiing of access to the Board's processes. the use of 
unacceptable methods of umon coercion such as violence. or the 
mmparring of poles umbedded im the Act. in applyimg these principles 
to the umstant case. the majority found that the removal of Santana from 
hes shop steward and committee representative position did not mmpede 
access to the Board processes ‘Nor did the removals mvolve threats or 
acts of violence to force a disssdent employee to take certam actions 
desired by the umon The removals also did not clash wath a statutory 
poley umbedded m the Act Thus, the majority found that Santana + 
removals ded not fall withen three of the areas Surdia wdentified as being 
withen the scope of Section Bbw! WA) 

Regarding the fourth area wdentified in Sunmdias—the mmpact on the 
emplovees relationship with them emplover the Board mayornty found 
@ unnecessary to decode this mewe, “because even assuming that the 
removals umpacted Santana s employment relathonstup and were 
therefore within the scope of Section &Mb1! WA), no violation of 
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Sechon & ba | MA) [exssted] under Board precedent. which has not been 
affected by Sandia” in this connection, the majority focused on the 
general principle that a proper application of Section & bw | MA) requires 
the balancing of the employee's Section 7 mght to engage m or refrain 
from concerted activity agamst the legstemacy of the union micrest at 
stake” According to the majority's analysis, to the extent Usat Santana's 
exercise of hrs Section 7 mght to petsion to become chief steward and to 
bring about a change m the union's grievance handling caused his 
removals from hrs umron positions. “at [was] arguable that hrs Section 7 
rights. and those of the employees who supported him. were restrained 
within the meaning of Section &bM 1A)" However, the majority 
found that such removals were not unlawful because the union's 
legitimate interest m cnsuring the undivided lovalty of union 
representatives. such as Santana, who deal with the employer about 
working conditions outweighed Santana s Section 7 nghts. and thus. the 
removals did not constitute an unlawful restraint on those nghts. 

Dessenting in part. Member Hurtgen concluded that the union volated 
Section Mba! MA) by removing Santana from hrs clected position of 
umion representative on the labor-management committee He applied 
the three-part test for determining the legality of a union's action as set 
forth in Scofield » NLRB.” and found that the umon’s action failed two 
aspects of that test. First, contrary to the pane! majority, he weewed the 
removals as umpaning a policy that Congress had wumbedded im the labor 
laws because Santana s quest for the umon chief steward position was 
protected the Labor-Management Reporting and Disclosure Act” 
Second. relying on a distinction between appomted and elected union 
positions made in Finnegan v Leu" and Sheet Metal Workers v. Lynn.” 
he found that the umon had no legitimate interest im removing Santana 
from hes elected representative position 

Ff. Emplover and | non Interference with Employee Rights 

in BellSouth Telecommumy ations.” the Board found that an employer 
and a umron lawfully agreed. through the collective-bargaming process. 


tw « poly requiring employees to wear a company uniform that 
displayed both the emplover and the umon logos 
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The employer and the union had a longstanding bargaining 
relationship going back to the 1940s. During negotiations for a successor 
collective-bargaining agreement, the employer chose to make the 
creation of a mandatory uniform program one of its primary bargaining 
goals. In the course of bargaining, the employer and the union agreed to 
the establishment of a mandatory uniform program for employees, with 
the condition that the union logo was to be placed on the uniform, along 
with the company logo, for union-represented employees. The parties 
stipulated that the employer felt the display of the union logo had value 
to the company as conveying to the public that “the wearer is represented 
by a well-known union, receives a fair wage for a fair day's work, state- 
of-the-art training, and is a member of a bargaining unit whese parties 
have engaged in an agreement that lessens or eliminates for the term of 
the agreement the likelihood of telecommunications service disruptions 
due to labor disputes.” 

The General Counsel contended that the mandatory uniforn: logo 
requirement interfered with the Section 7 right of employees, including 
the charging parties, to refrain from engaging in union activity, in 
violation of Sections 8(a) 1), (2), and (3) and Sections 8(b\ 1 (A) and (2) 
of the Act. 

The Board found, howev«7. “iat the collectively bargained uniform 
policy was a “special circumstance” which outweighed any intrusion on 
Section 7 rights. The Board noted that inclusion of the union logo was 
integral to the employer's uniform policy because it was prerequisite for 
establishing a policy through agreement with the union and furthered the 
employer's interest in developing a partnership with the union and in 
symbolically displaying that relationship to the public. The Board noted 
in this regard that federal labor policy encourages joint labor- 
management initiatives and that the joint uniform policy was consistent 
with, and was supported by, that federal! policy. 

Further, the Board noted that, in striking a balance between the 
Section 7 right to refrain from union activities and the special 
circumstances justifying the uniform policy, the presence of a bargaining 
representative inevitably touches on the Section 7 rights of some 
employees who would prefer otherwise. Thus, the union's name, initials, 
logos, and symbols were subject to display in a variety of everyday 
contexts, such as on medical and prescription drug identification cards, 
grievance forms, and various company announcements, thereby 
revealing—in these contexts—the intertwining of the union logo with the 
union’s representation functions and responsibilities. Weighing all the 
relevant factors, the Board unanimously determined that the collectively 
bargained uniform policy did not violate the Act. 
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G. Union Coercion of Employer 


Section 8(b\1\(B) of the Act makes it an unfair labor practice for a 
union to coerce or restrain an employer in the selection of its 
representatives for the purposes of collective bargaining or the 
adjustment of grievances. 

In Electrical Workers IBEW Local 494 (Gerald Nell, Inc.).* a panel 
majority of the Board held that the union did not violate Section 
8(b\ 1B) of the Act when it fined a member for violating the union's 
constitution, which prohibited working for a nonunion company. 

The union member in question was employed with the nonunion 
company as a division manager, a position that involved the adjustment 
of grievances. Section 8(b)(1)(B) makes it an unfair labor practice for a 
union “to restrain or coerce . . . an employer in the selectior. of his 
representatives for the purposes of collective bargaining or the 
adjustment of grievances.” In NLRB v. Electrical Workers (Royal 
Electric)” the Supreme Court reaffirmed the principle that to violate 
Section 8(b\ 1B) a union must, at a minimum, either have a collective- 
bargaining relationship with an employer, or at least be seeking to have 
such a relationship. 

In the present case, the Board majority held that the evidence was 
insufficient to establish that the union was actively seeking a bargaining 
relationship with the union member's employer, within the meaning of 
Royal Electric. The majority noted that the union engaged in no overt 
organizational or recognitional activity of any kind—no solicitation of 
authorization cards, no picketing or handbilling, and made no demand for 
recognition. The Board found that the union's inquiry to the union 
member about the possible “opportunity” of organizing fell short of the 
kind of concrete evidence necessary to show that the union was seeking 
to establish a bargaining relationship and that no inference was warranted 
that the discipline imposed would affect, or was intended to affect, the 
manner in which the member performed collective-bargaining or 
grievance-adjustment duties. 

Accordingly, the majority dismissed the complaint. 

In dissent, Member Hurtgen found that the facts established that the 
union was seeking to organize the employer's employees and, thereby, 
seeking to establish a bargaining relationship. He found that the union- 
imposed fine was for the purpose of coercing the union member to help 
organize the employer and to adversely affect him in the performance of 
his Section 8(b\ 1B) duties. 


“ 332 NLRB No i12 (Members Fox and Lichbman, Member Hurigen dissenting in part) 
"481 US $73 (1987) 
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In Teamsters Local 282 (E.G. Clemente Contracting Corp.).” the 
Board held that the respondent union did not violate Section 8(b\ 1B) 
or (3) of the Act by striking the employer in support of the respondent's 
demand that the employer accept a cortract containing the same 
provisions as the respondent's contract with a multiemployer bargaining 
association. 

The union, every 3 years, negotiated a collective-bargaining 
agreement with a multiemployer bargaining association. The employer 
was never a member of that multiemployer bargaining association. The 
employer followed the practice, however, of signing the agreement 
between the union and the multiemployer association after those 
negotiations had been completed. After reaching the most recent 
collective-bargaining agreement between the union and the 
multiemployer bargaining association, the union requested that the 
employer sign the agreement as an independent employer, not as a 
member of the multiemployer bargaining association. The employer 
declined to do so, and the union consequently commenced a strike 
against the employer. The strike ceased when the employer signed the 
contract. 

The Board held that the union’s conduct did not vioiate Section 
8(b\(3) of the Act. The Board explained that it is well-established that 
““a union may adopt a uniform wage policy and seek vigorously to 
implement’ it among several employers in an area, and otherwise 
legitimately can strive ‘to obtain uniformity of labor standards|,) 
quoting the Supreme Court's decision in Mine Workers v. Pennington.” 
The Board accordingly concluded that the union’s resort to economic 
action for the purpose of obtaining uniformity in industry-wide 
employment terms did not amount to a refusal to bargain in good faith. 

The Board further held that the union did not coerce the employer to 
select the multiemployer bargaining association as its collective- 
bargaining representative in violation of Section 8(b\ 1B). The Board 
observed that there was no evidence that the union insisted that the 
employer make the multiempioyer bargaining association _ its 
representative for purposes of future collective bargaining, but rather that 
the record showed only that the union insisted that the employer accept a 
contract containing the same provisions as the contract the union 
previously negotiated with the multiemployer bargaining association. 
The Board applied the rule established in Teamsters Local 705 


™ 335 NLRB No. 98 (Chairman Hurtgen and Members Liebman. Truesdale. and Walsh) 
” 381 US. 657, 665-666 fn. 2 (1965) 
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(Kankakee-lroquois),” that it is not a violation of Section 8(b\ 1B) for 
a union to seek from an independent employer a contract containing the 
same provisions as those im an agreement the union has already 
negotiated with a multiemployer association. The Board accordingly 
dismissed the complaint against the union in its entirety 

H. Illegal Secondary Activity 

In Food & Commercial Workers Local 1996 (Visiting Nurse Health 
System),” a case of first impression, the Board majority held that unions 
may lawfully engage in secondary picketing when an object of the 
activn is to induce a primary employer to recognize and bargain with 
the union as the certified representative of its employees. The majority 
determined that its holding was consistent with the text and legislative 
history of the Act 

The Board certified the union as the representative of a unit of staff 
nurses employed by the Visiting Nurse Heaith System (VNHS), in 1994. 
When VNHS refused to recognize or bargain with the union, the Board, 
in December 1995, issued a bargaining order, which was enforced by the 
Eleventh Circuit in 1997." In February 1997, while enforcement 
proceedings were pending, the union sent a letter to the United Way in 
Atlanta threatening it with picketing unless it stopped providing financial 
support to VNHS until VNHS complied with its obligation to recognize 
and bargain with the union. From March 4-11 the union picketed and 
handed out leaflets for several hours each day at the public entrance of 
United Way's Atlanta office. The picket signs stated that United Way's 
money supports a “convicted labor law violator.” The handbills 
additionally asked the public to stop making contributions to United Way 
until it discontinued its support of VNHS. 

In determining whether the Act prohibited the union from picketing 
the United Way to pressure VNHS to recognize and bargain with the 
union, Members Liebman and Walsh looked at Section 8(b\4)\(B) of the 
Act, which addresses two distinct forms of secondary activity—a “cease 
doing business” boycott and a “recognition” boycott. In the case of 
recognition boycotts, there is an exemption in the text of the Act 
allowing such boycotts by a union that has been certified. Thus, the 
majority said, “we find the plain meaning of the text of Section 
8(b\ 4B) is tha. it was not intended to condemn secondary activity, by a 
certified union, for the purpose of inducing the primary employer to 


™ 274 NLRB 1176 (1985). petition for review denied sub nom Aankakee-lroquois Count 
Emplovers Assn v NLRB 8257 24 1091 (7th Cir. 1987) 

™ 336 NLRB No. 35 (Members Liebman and Waish, Chairman Hurtgen dissenting) 

™ | isting Nurse Health System vy NLRB, 108 F 34 1358 (11th Cir 1997) 
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recognize or bargain with that union.” The majority rejected the 
contention that the first part of the section that governs “cease doing 
business” boycotts applies regardless of whether a union is certified or an 
object of its activity ts recognitional. Accu sding to the majority, this 
construction of Section 8(b\4\B) would render the second clause of 
Section 8(b\4\B). dealing with recognition boycotts, entirely 
superfluous, as well as making the exemptica from the second clause, for 
certified unions, meaningless, because the means by which secondary 
boycotts exert pressure om primary employers ts by disrupting their 
business dealings with the targeted secondary employer. 

The majority also reyected the assertion that employers who exercise 
their right to seek judicial review of a certification wiil be unfairly 
subject to economic harm from a secondary boycott. The majority said 
that “employees also have rights: most importantly, the right to bargain 
collectively through representatives of their own choosing. In cases 
where the certification of representative is proper, an employer's refusal 
to bargain, even when its purpose is to obtain judicial review, denies 
employees the opportunity to exercise this right.” To the extent that 
secondary recognitional picketing affords unions an additional means of 
applying pressure to enforce their right to bargain collectively, the 
majority stated that such picketing is a weapon Congress has deliberately 
elected to allow unions to use. 

Dissenting, Chairman Hurtgen agreed that Section 8(b\4\(B) contains 
a proviso authorizing secondary picketing for the object of recognition if 
the union is certified by the Board. However, Section 8(b\4\(B) also 
prohibits secondary picketing if an object of the picketing is to force a 
neutral to stop doing business with the primary employer. In this case, 
the union had two objectives—to force the United Way to stop doing 
business with VNHS, and to force VNHS to recognize the union. 
According to the Chairman, the second object was saved by the proviso, 
but the first object was not saved, because there is no proviso with 
respect to it. 

Chairman Hurtgen also disagreed with the analogy drawn by the 
majority between an employer's refusal to bargain and a union's 
engaging in secondary activities when the employer refuses to bargain. 
Noting that a refusal to bargain ts the only means by which an employer 
may vindicate its right to judicial review, he asserted that “unions, by 
contrast, have other means by which to protest a refusal to bargain. As 
the majority notes, these include striking or engaging in primary 
picketing. Unlike the secondary picketing that my colleagues have found 
lawful in this case, these means do not expand the dispute to inclide 
innocent neutrals.” The Chairman further asserted that by allowing 
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unions to engage im secondary boycotts and picketing while a “test-of- 
certification” proceeding ts pending, as in this case, employers will be 
pressured into foregoing their nght to judicial review of a certification of 
representative, and “employers who persist in seeking judicial review 
will be subject to the economic harm inflicted by a secondary boycott 
and will, so far as the majority ts concerned, have no recourse for redress 
even if the certification of representative ts ultimately found to be 
defective by a reviewing court.” 


1. Failure to Provide 8(g) Notices 


In New York State Nurses’ Assn..""' the Board majority held that 
nurses who refused to volunteer for overtime or to work voluntary 
overtime at the union's request were engaged in a concerted refusal to 
work within the meaning of Section 8(g) of the Act. 

The parties’ collective-bargaining agreement provided that overtime 
would be voluntary except in a disaster/emergency, which included 
unplanned staffing shortages. An employee could postpone overtime 
assignments three times a year. For several years, the hospital had not 
had to impose involuntary overtime in its surgical departments because it 
was able to cover its overtime needs with volunteers. Some of the nurses 
complained, however, that by continuing to volunteer, they were 
enabling the hospital to avoid hiring enough staff, thus contributing to 
the problem of excessive overtime work. 

In response to those complaints, the union recommended that 
employees not sign up for overtime or work through their lunch periods. 
A number of nurses either stopped signing up for overtime or asked that 
their names be removed from overtime lists. As a result, the hospital had 
to assign overtime on several occasions. When it did, some of the nurses 
exercised their contractual right to turn down overtime assignments. The 
employees’ actions made it more difficult for management to staff 
surgical procedures, and some procedures were delayed briefly.'”’ 

The Board majority held that the nurses’ actions constituted a strike or 
concerted refusal to work within the meaning of Section 8(g) of the Act, 
which requires a union to provide 10 days written notice before 
engaging in such actions at a health care institution.’ It relied both on 
the broad language of Section 8(g) and that of Section 501(2), which 


334 NLRB No 103 (Chairman Hurtgen and Member Trvesdale. Member Lichman dissenting) 
‘The contract provided for overtime to be assigned im reverse order of seniority However 
because so many nurses had been volunteering. management had developed no seniority roster 
consequently. it was difficult and time consuming to assign overtime according to the contract 
The majority also crted carhrer decisions holding that the concerted refusal to perform voluntary 
overtime work constitutes a strike See. ¢ eg. Meat Cutters Local P-5~5 (lowa Beef Packers), 188 
NLRB $.6(1971) 
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defines “strike™ to include “any strike or other concerted stoppage of 
work by employees _. . and any concerted slowdown or other concerted 


interruption of operations by employees. The majority also reasoned 
that its interpretation was consistent with Congress’ purpose im requiring 
unions to provide advance notice of such slowdowns m health care 
institutions, which was to allow for appropriate arrangements to be made 
for continued patient care. It found that the nurses’ actions caused, and 
were meant to cause, an interruption in the hospital's procedures, in 
order to put pressure on the hospital to change its staffing practices." 
Accordingly. the majority concluded that the union violated Section 8(g) 
by failing to provide the reqursite 10-day notices. 

The Board majority emphasized that its decision did not mean that the 
nurses had lost thei contractual mght to refuse to work voluntary 
overtime. It simply meant that such a refusal must be preceded by a 10- 
day notice if the union was responsible for the action. 

In dissent, Member Liebman would have found that the nurses 
actions did not constitute a strike. In her view, nt would impermissibly 
stretch the terms of Sections 8(g) and 501(2) to encompass a conceried 
refusal to perform voluntary work, especially when the voluntary nature 
of the work ts established in a collective-bargaining agreement. She 
noted that the majority has consistently recognized a significant 
difference between voluntary and mandatory work, and that the refusal to 
perform other kinds of voluntary work has been held not to be a strike."”” 
Member Liebman would not find a contractual refusal to perform 
voluntary work to constitute an “interruption of operations,” but rather an 
insistence on working under the established terms, which set the 
voluntary character of the work. 


J. Remedial Order Provisions 
1. Liability of Successor Employer 


In American Signature, Inc." the Board held that the respondent, 
Quebecor Printing Atlanta, Inc. (Quebecor), was a successor employer to 
American Signature, nc. (Amersig), under Golden State Bottling Co. v. 
NLRB.” and that as a Golden State successor, Quebecor was obligated 
to remedy Amersig s outstanding unfair labor practices. 

This labor dispute commenced with an unfair labor practice strike by 
the union against Amersig. When the union made an unconditional offer 


™ To be considered a strike a work stoppage of interruption must be intended to bring pressure 
on the employer to “change its ways See. ¢ g . Empire Steel Wig Co. 234 NLKS $30. $32 (1978) 

Paperworkers Local 5 (international Paper). 294 NLRB 1168 (1989) 

“334 NLRB No 109 (Members Lichman. Truesdale. and Walsh) 
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to return to work on behalf of the strikers, Amersig responded that a 
considered the strikers to be economi strikers who had been 
permanently replaced Thereafter. an administrative law judge found 
that the strikers were in fact engaged in an unfair labor practice strike, 
and that they had been entitled to reinstatement upon their unconditional 
offer to return to work, Amersig subsequently offered reimstatement to 
the former strikers, but also advised them that | week hence the sale of 
Amersig to Quebecor was to take effect. and th‘ the former strikers 
would no longer have a job with Amersig upon completion of the sale. 
Amersig conducted a |-week onentation for the former strikers at a hotel 
located 10 miles away from Amersig’s Atlanta printing plant. and at the 
conclusion of the ornentation advised the attendees mol to report to the 
Atlanta printing plant because it was being sold to Quebecor. The union 
filed unfair labor practice charges alleging Amersig’s farlure to properly 
reinstate the former unfair labor practice strikers. 

The Board held that Amersig violated Section 8(a\3) and (1) of the 
Act by failing immediately to reinstate the unfair labor practice strikers 
following their unconditional offer to return to work. The Board further 
held that Amersig’s reinstatement offer was not valid, but rather that the 
offer of reinstatement was a sham designed t© keep the former strikers 
out of Amersig’s Atlanta printing plant, and to hold them at bay in their 
request for reinstatement. In so holding, the Board emphasized that 
Amersig had failed to establish any justification for conducting the 
orientation at a location away from its Atlanta facility, extended the 
orientation schedule to avoid returning the strikers to work, and failed to 
actually return the employees to their former jobs at the Atlanta plant. 

The Board further held that Quebecor was a Golden State successor to 
Amersig because it had purchased Amersig’s operations with knowledge 
of the unfair labor practice charges alleging Amersig’s failure to reinstate 
the former strikers. The Board rejected Quebecor’s contention that the 
notice requirement of Golden State was not satisfied because it believed, 
based on a mere oral representation by Amersig, that Amersig had 
remedied its unfair labor practices by making its belated offer of 
reinstatement. The Board explained that Quebecor, in relying on its 
predecessor s representation, assumed the risk that the «:harge would later 
be found meritorious, as it indeed was in this proceeding. 

Finally, the Board held that Quebecor, as a Golden State successor, 
was (obligated to remedy Amersig's outstanding unfair labor practices 
and to offer reinstatement to the former strikers. In so holding, the Board 
carefully adhered to the Supreme Court's instruction in Golden State to 
balance the conflicting legitimcte interests of the bona fide successor, the 
public, and affected victimized employees in order to prevent mere 
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changes in the ttle of the business from frustrating the fundamental 
national labor policy of remedyimg unfair labor practices. 
2. Production of Records in Backpay Cases 
In Ferguson Electric Co.“ the Board amended its standard remedial 

provision im backpay cases requiring respondents to provide records 
necessary to analyze the amount of backpay due. Whereas im the past the 
Board has required respondents to “make records available.” ordinarily at 
the respondents places of business, the Board now orders respondents 
wo: 

Preserve and, within 14 days of a request, or such additional time 

as the Regional Director may allow for good cause shown, provide 

at a reasonable time and place designated by the Board or its 

agents, all payroll records, social security payment records, 

tin. .ards, personnel records and reports, and all other records, 

including an electronic copy of such records if stored in electronic 

form, necessary to analyze the amount of backpay due under the 

terms of this Order. 


This change is intended to ensure prompt, accurate, and full 
compliance with the Board's backpay orders, as well as to place on 


respondents who have been adjudicated as wrongdoers the costs of 
violating the Act. 

In conferring on the Regional Directors the authority to designate the 
place for production of records, the Board declined to establish a rule 
invariably requiring records ts ‘e delivered to the Board's offices. 
Rather, the Board required that the place designated for the production of 
records be a reasonable place. In making that designation, the Board 
instructed the Regional Directors to be guided by the need for prompt 
and successful compliance with backpay orders, rather than mere 
administrative expediency. In the event of a disagreement regarding a 
reasonable place for production, respondents bear the burden of showing 
that the place designated by the Regional Director ts unduly burdensome, 
and thus not reasonable. F irther, Regional Directors have the authority, 


upon a showing of good cause by respondents, to extend the time limit 
for the production of records. This remedial policy applies to all 


respondents, employers, and unions alike. 


“* 335 NLRB No. 15 (Chairman Hurtgen and Members Lichbman, Truesdale, and Walsh) 
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3. Rewmbuersemeant of Negotiatoon and Litigation EF ipenses 

In Teamsters Local 122 (August A Busch & Co)” the Board 
adopted the judge s findings that the respondent umion violated Sector 
&( bx 3) of the Act by. mter ala. failing and refusing to bargam im good 
fath with Busch. the charging party. The Board agreed wath the judge 
that. 4s part of the remedy for the 8b 3) violatrons. the respondent was 
Obigzated to remmburse the General Counsel and Busch thew litigation 
costs for that portion of the hearmg m which the surface bargaming 
allegations were litigated) Reversing the judge. the Board further found 
that the respondent was also obligated to remmburse Busch its negotiation 
eXpenses. 

Busch operates a beer storage and distribution facility. The 
respondent represents two units of Busch s employees. a driver unit and 
a plant clerical unit. Both contracts expired November 13, 1994. The 
parties bargained for new contracts im both units from Octe ner 13, 1994. 
until September ||. 1996. without reaching an agreement im esther unit 
“nortly after Busch ani the umon began negotiations for new contracts. 
the respondent commenced a consumer boycott campaign agaist 
Busch a) 

In adopting the judge's finding that both the General Counsel and 
Busch should be awarded thei litigation expenses for |.4t portion of the 
hearing in which the 8b 3) allegations were litigated. the Board 
“rel[red| on both Section 1 O(c) of the Act which grants the Board broad 
remedial authority to ‘effectuate the policies of [the] Act. and [its/ 
inherent authority to control [its] own proceedings through an application 
of the bad-fath exception to the Amercan Rule agamst awarding 
litigation expenses.” The Board then explained that 


In Roadway Express. Inc v Piper. 447 US. 752 (1980), the 
[Supreme] Court acknowledged that the bad faith require.) by the 
|bad-fath] exception [to the Americas: Rule] “may be found, not 
only in the actions that led to the lawsuit, out also mm the conduct of 
the litigation” [447 US. at 766 (quoting Haly v. Cole, 412 US. 1, 
15 (1973y)).'" 

The Board found that both aspects of bad faith were present in Busch 


As to the respondent's bad faith im negotiations, the Board agreed 
with the judge that the respondent pursued a two-prong strategy im its 


™ 34 NLRB Neo 13> (Charman Hurtgeen and Members I rucedatle and Walch) 
The Board agreed with the pudge with onc cxcepten. that the respondent vwlated Sec 
MPMI HA and Sco MDW 4K) during the Comume;r Doycott Campaign 
id sipop ad 
id quoting frommer Hotel A Caso, 1B NLRB BST 864(1995). ent demed m part sub nom 
| nhelevable Inc vy NLRB LIBE AE TESIDC Caw 198" 
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acgotiations with Busch wath the object of forcing Busch to sell the 
distributorship to an employer who would more readily reach an 
agreement favorable to the respondent. Thus. the respondent delayed 
negotiations with Busch so that mts consumer boycott would have time to 
work To delay negotiations, the respondent forced Busch to bargam 
separately for a contract m cach uns, met only 32 tumes m the driver unit 
and only |7 umes m the plant una over a 2-year pernod, engaged m 
“detailed” barga.wng and storytelimg. and made burdensome 
mfiormation requests 

As to the respondent s bad fasth during litigation. as explamed by the 
judge. the Board will award litigateon costs “where the defenses rarsed 
are frivolous rather than ‘debatable ~ = The Board agreed with the 
judge that the respondent's defenses were frivolous because the 
respondent chose not to put on any defenses to the 8b 3) allegations. 
Rather. the respondent used this portion of the hearing to urther delay 
bargaming by. inter alia. engaging m a |0-day cross-cxamimation of 
Busch s general manager. a cross-cxamination which the judge described 
as “abusive and which only ended when the judge intervened. 

Although the judge found. m effect. that Busch should be awarded its 
negotiation expenses. he ceclined to make that award for fear that a 
would place the respondent at a disadvantage at the bargamuing table. 
Reversing the yudge. the Board found that the judge erred by focusing on 
the result of the award. the respondent s possible financial disadvantage. 
re*her than on the justification for the award. “ic.. that the award of 
negotiation expenses reflects the direct causal relationsdup between the 
respondent's actions in bargaining and the charging party's losses.“~'"* 
Finally. whole noteng that newther the General Counsel! nor the charging 
party had excepted to the pudge s ftaslure to award negotiation expenses, 
the Board found that a was not foreclosed from making that award 
because “the absence of exceptions does not foreclose the Board from 
tashronmng a remedy designed so far a possible to restore the status quo 
ante 
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Supreme Court Litigation 
Durmg fiscal vear 2001. the Supreme Court decided. on the mernts. 


one case mvolving the Board. and granted a private party + petition for a 
ern of certhorar: m a scoond case 


|. The Board's Revised Interpretation of Section 1/11) of the Act 


in SLAB + Acntucty River (ommmity Care Inc. the Supreme 
Cows rejected the Boards reveed micrpretaton of the phrasc 
mdependent wadement contamed m Section Ji!!!) s definition of 
supervisor, namely. that “emplovees do sot usc ‘“miependent 
wdgment when they crercese ordmary professonal or technical 
wigment m directing jess-shilled emplovees to deliver services m 
accordance with emplover-specified standards 

The ( owrt concluded that “|t)wo aspects of the Board's mterpretation 
are reasomabic. and hence controtlimg on thes ( our? Foust. the ( ourt 
explamed. “at % certamly truc “al the statutory term ‘mdependent 
judgment rs ammguous with respect to the degree of discretion required 
lie supervisory status.” Thus, the Court concluded, “[:}t falls clearly 
withen the Board s discretion to determine. within reason. what scope of 
discrethon qualities as “independent judgment Second, the ( ourt 
acknowledged that. “as reflected m the Board's phrase m accordance 
with emplover-specified standards. «a 1s also undoubtedly true that the 
degree of judgment that ought ordmaniy be required to conduct a 
parthcular task may be reduced below the statutory threshold by detailed 
wders and regulations msued by the emplover ~ 

Hut the Court repected the Board's further contention that “the 
judgment even of emplovees who are permitted by them emplover to 
exercise a sulficrent degree of discretion 1s not ‘independent judgment if 


at «a partoular 4nd of judgment. namely. ‘ordmary professional or 
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technical judgment in directing less-skilled employees to deliver 
services.” Rather, the Court concluded: 


The first five words of this interpretation insert a startling 
categorical exclusion into statutory text that does not suggest its 
existence. The text, by focusing on the “clerical” or “routine” (as 
opposed to “independent”) nature of the judgment, introduces the 
question of degree of judgment that we have agreed falis within the 
reasonable discretion of the Board to resolve. But the Board's 
categorical exclusion turns on factors that have nothing to do with 
the degree of discretion an employee exercises. . . . Let the 
judgment be significant and only loosely constrained by the 
employer: ’f it is “professional or technical” it will nonetheless not 
be independent.” 


The Court acknowledged the Board’s valid policy concern of 
preserving Congress’ specific inclusion of “professional employees” 
within the coverage of the Act, given that “many professional employees 
(such as lawyers, doctors, and nurses) customarily give judgment-based 
direction to the less-skilled employees with whom they werk.” 
However, the Court found that “[t]he problem with the argument is not 
the soundness of its labor policy (the Board is entitled to judge that 
without our constant second-guessing ... ). It is that the policy cannot 
be given effect through this statutory text.”"” 

In a dissenting opinion, Justice Stevens concluded that “the Board's 
test is both fully rational and entirely consistent with the Act.”'' Justice 
Stevens argued that the statutory terms “independent judgment” and 
“responsibly to direct” are ambiguous, and that, because Congress 
expressly afforded the coverage of the Act to professional employees, 
“there is good reason to resolve the ambiguities consistently with the 
Board's interpretation.” 


2. The Board’s Authority to Award Backpay to 
Undocumented Workers 


The Supreme Court granted the employer's petition for a writ of 
certiorari in Hoffman Plastic Compounds, v. NLRB." a case presenting 


"$32US a714 

* Ibid 

"$32US at 720 

Ibid. The Court had carlier rejected a previous Board interpretation of Sec. 2(11). which rested 
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the question of whether the Board may, consistent with federal 
immigration law, award back pay to undocumented workers. In the 
Hoffman case, the Board awarded back pay to an employee who had 
been discriminatorily laid off in violation of Section 8(a)(3) of the Act, 
but only up to the date on which the employer discovered (through the 
employee's testimony at a compliance hearing) that he had used 
fraudulent identification to secure work with the company and was an 
undocumented alien not authorized to be employed in the United States. 
A sharply divided D.C. Circuit, sitting en banc, enforced the Board's 
limited back pay award. See Hoffman Plastic Compounds, v. NLRB."* 
The Supreme Court granted certiorari to determine whether the Board's 
back pay award was consistent with Sure-Tan, Inc. v. NLRB." and with 
the Immigration Reform and Control Act of 198%.'° The Court heard 
oral argument on January 15, 2002. 


237 F 3d 639 (DC Cir 2001) 
' 467 US. 883 (1984) 
" Pub L. No. 99-603 
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Enforcement Litigation 


A. Unmeritorious and Retaliatory Lawsuits 


In Bill Johnson's Restaurants v. NLRB,' the Supreme Court held that 
it is an unfair labor practice for an employer “to prosecute an 
unmeritorious lawsuit for a retaliatory purpose.” In two cases decided 
during the past year, courts of appeals upheld Board findings that 
employers’ unsuccessful lawsuits in response to protected union 
activities were “unmeritorious” and “retaliatory” under Bill Johnson's, 
and therefore violated Section 8(a)(1) of the Act.” 

In Petrochem Insulation, Inc. v. NLRB,’ the amended complaint in the 
district court lawsuit that the Board and the court found unlawful had 
alleged that environmental objections filed by certain unions were aimed 
at delaying construction projects in an effort to get developers and 
general contractors to boycott nonunion contractors. The amended 
complaint in the lawsuit had further asserted that such actions violated 
the Racketeering Influence and Corrupt Organization Act (“RICO”)’ and 
the Sherman Antitrust Act,’ and sought treble damages from the unions. 
The district court had dismissed both the original complaint and two 
amended complaints as failing to state a claim on which relief could be 
granted, the court of appeals had affirmed, and the Supreme Court had 
denied review. Applying Bill Johnson's, the Board found that the 
employer's prosecution of that lawsuit violated Section 8(a)(1), and the 
court of appeals agreed. 

In BE&K Construction Co. v. NLRB.’ the employers’ district court 
complaint and amended complaint had sought damages against the 
unions under Section 303 of the Labor Management Relations Act of 
1947 and the Sherman Act. The union actions allegedly giving rise to 
liability included bringing contractual grievances, supporting a toxic 
waste ordinance, and filing a state-court lawsuit alleging violations of the 
state health and safety code, all in relation to a construction project for 
which the employer, a nonunion firm, had been retained. As in 
Petrochem, the employer had sought treble damages, and, also as in 


461 US 731. 749 (1983) 
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Petrochem, all complaint allegations were dismissed prior to trial, either 
voluntarily by the employer, or on the district court's grant of summary 
judgment, which was upheld by the court of appeals. The Board and the 
court of appeals found that the employer's prosecution of the lawsuit 
violated Section 8(a\ 1) of the Act. 

A central issue in each of the unfair labor practice cases was the 
standard that the Board should apply to determine whether an employer's 
lawsuit is actionable under the Act. The Supreme Court in Bill 
Johnson's, taking into account that the right of access to the courts ts an 
aspect of the First Amendment right to petition the government, held that 
the Board may not enjoin a respondent for prosecuting a lawsuit unless 
the suit “lacks a reasonable basis in fact and law.” The Court added, 
however, that, where the suit proceeds, “[ijf judgment goes against the 
employer .. . or if his suit ts withdrawn or ts otherwise shown to be 
without merit, the employer has had its day in court, the interest of the 
State in providing a forum for its citizens has been vindicated, and the 
Board may then proceed to adjudicate the . . . unfair labor practice 
case.” Based largely on that language, the Board has consistently held 
that a suit in which judgment goes against the employer is meritless, and 
will therefore be found to violate the NLRA upon a further finding that 
the suit was brought for a retaliatory purpose." 

The employers in Petrochem and BE&K, however, argued for a 
different standard. Relying on the Supreme Court's decision in 
Professional Real Estate Investors v. Columbia Pictures Industries." an 
antitrust case, they contended that even a retaliatory lawsuit can be found 
to violate the NLRA only if it is “objectively baseless.” The courts of 
appeals in both Petrochem and BEAK rejected that contention, 
emphasizing that Professional Real Estate involved only a claim of 
immunity from antitrust liability, and that, although the Court in that case 
had noted with approval the rigorovs standard for enjoining litigation 
under Bill Johnson's, its decision did not discuss, much less cast doubt 
upon, the test announced in Bill Johnson's for determining whether a 
lawsuit violates the Act in circumstances where a final court ruling has 
already been rendered. In concluding its discussion of this issue, the 
Petrochem court explained, “[pjerhaps the Supreme Court will one day 
create a uniform standard for sham litigation covering both NLRA and 
non-NLRA cases (or explain why the First Amendment protects erring 
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litigants less in the NLRA context than others). but until that day the 
language in Bill Johnson's must control.” 

The courts of appeals’ decisions in Petrochem and BE&K also 
considered and rejected the employers’ arguments that the Act only 
protects individual employees, and not their unions, from retaliatory 
lawsuits, and that the Board lacked statutory authority to award fees for 
nonfrivolous litigation. The court in each case also reyected employer 
arguments that the union activity that was the target of the lawsuit was 
not protected by Section 7 of the Act, and that substantial evidence did 
not support the Board's finding that the lawsuit was retaliatory. 


B. Employer's Right to Control its Property 

It has long been established that employees have a right to engage in 
union solicitation at their workplace, subject to an employer's 
nondiscriminatory restrictions on solicitation during work time. 
Republic Aviation Corp. v. NLRB."* In Lechmere. Inc. v. NLRB." the 
Supreme Court reaffirmed the general rule, first enunciated in NLRB v. 
Babcock & Wilcox Co." that, unlike rules pertaining to emplovee 
organizers, employer rules barring nonemployee union organizers from 
its property generally are valid. In cases decided this year, courts 
addressed recurring unresolved issues involving access to an employer's 
private property. 

In /7T Industries, Inc. v. NLRB."° the District of Columbia Circuit was 
confronted with an employer's claim that some of its own employees 
should be treated as nonemployee organizers for purposes of determining 
their access rights. /77 involved a union organizing campaign in a unit 
of employees at three of the employer's plants. The employer prohibited 
off-duty employees who worked at one of those plants from distributing 
organizing literature in the parking lot of another plant.'" The Board 
found that the employer's action was unlawful, rejecting the employer's 
claim that the off-duty employees should be treated as nonemployee 
organizers. Rather, the Board applied its decision in Tri-County Medical 


* Petrochem, 240 ¢ 3d at 32. After the end of the fiscal year. but before publication of this report. 
the Supreme Court granted the employer's petition for cerioran im BEAA to address the question of 
whether “the Court of Appeals errjed] in holding that under Bill Johnson s the NLRB may 
impose hability on an cnployer for filing a losing retaliatory lawsuit. even if the employer could 
show the suit was not objectively bascless under Professional Real Estate Investors ~ W228 C1 
803 (2002 No O1- S18) The Supreme Court subsequently. tssued a decision reversing the Sixth 
Circunt s decision 
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Center, Inc.,'* which held that a rule denying off-duty employees access 
to the parking lot of the plant where they work to be invalid unless 
justified by business reasons. 

The D.C. Circuit remanded the case. Although concluding that 
Lechmere and the Supreme Court's cases leading up to it did not answer 
the issue presented in the case, the court found that those cases did make 
clear that the reasonableness of an extension of right to off duty, off-site 
employees, depends in large part on the Board's justification. In 
remanding the case, the court faulted the Uoard for failing to adequately 
explain why the case was governed by 7ri-County Medical Center, and 
held that the Board was required to explain in more detail why 
employees seeking access to the parking lot of a plant where they did not 
work enjoyed the same access rights as employees who worked at that 
plant."” More specifically, the court criticized the Board for failing to 
account for the employer's “predictably heightened property concerns” 
when employees from another plant demand access.” The court 
concluded that if on remand the Board determines that off-site employees 
have such rights, “it must then adopt a balancing test that takes proper 
account of an employer's predictably heightened property concerns. ~ 

In Sandusky Mall Co. v. NLRB the Sixth Circuit rejected the 
Board's finding that the owner of a shopping mall unlawfully 
discriminated against union representatives by prohibiting them from 
distributing handbills urging consumers not to patronize a store in the 
mall because it had hired a non-union contractor for renovation work, 
thereby allegedly undermining local wage standards. The employer had 
permitted solicitation in the mall by charitable, civic, and commercial 
organizations when, in its judgment, their activities enhanced the public 
image of the mall and provided service to the community. It also 
considered whether the mall was likely to receive an economic benefit, 
such as rent, good will, or increased customer traffic: whether the 
activity was consistent with the commercial retail purpose of the mall; 
whether it conflicted with the business of a mall tenant, and whether it 
concerned or would generate controversy. 

The court noted that it was bound by the Sixth Circuit's prior decision 
in Cleveland Real Estate Partners v. NLRB-* in which the court had 
narrowly interpreted “discrimination” to mean only favoring one union 
over another or allowing distribution of employer-related information 
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while barring distribution of similar union-related information. The 
court reyected the Board's contention that Cleveland Real Estate had 
been undermined by subsequent decisions of the Supreme Court’ and 
tle Sixth Circuit” holding that the Board's construction of ambiguous 
Statutory provisions ts entitled to deference. This case, the court pointed 
out, involve... not the Board's interpretation of statutory language, but its 
interpretation of Supreme Court precedent, which was not entitled to 
judicial deference.” 

Moreover, the court concluded that discriminatioa could occur only if 
the prohibited groups or activities were comparable to those permitted.” 
It found that the union handbillers’ conduct here was not similar to that 
of the civic and charitable organizations whose handbilling had becn 
permitted” In addition, the court pointed out, nonemployee area 
standards hkandbilling is entitled to even less protection § than 
nonemployee organizational activity, because it involves a more 
peripheral right, and the handbilling in this case was especially remote 
because it was directed, not at the mall's owner or even a tenant, but only 
at a contractor doing business with a tenant.” Accordingly, the court 
concluded, the Board's interpretation of the law under the facts of this 
case was neither persuasive nor reasonable. ” 


C. Kemedial Issues Involving Union Salts 


In NLRB v. Town & Country Electric, Inc.,"' the Supreme Court held 
that paid union organizers are employees entitled to the Act's protection. 
That decision, however, did not address whether the Board's traditional 
reinstatement and backpay orders were appropriate remedies in cases 
involving discrimination either against paid or unpaid union organizers, 
known as union “salts,” who seek employment to organize an employer's 
workforce. During the year, two circuits agreed with the Board that szits 
are entitled to be made whole for the losses that they suffered as a result 
of unlawful discrimination against them, as wel! as addressed several 
issues relating to the calculation of backpay owed in_ those 
circumstances. 

In NLRB v. Ferguson Electric Co..” the Second Circuit enforced the 
Board's order requiring the employer to pay a4 liquidated amount of 
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backpay to a paid union organizer who the employer had unlawfully 
refused to hire. In so holding. the Second Circuit rejected three 
arguments raised by the employer to eliminate or reduce the amount 
owed. First, the court rejected the employer's contention that the award 
of backpay was improper because the salt's damages were inherently 
speculative because he would have quit his job when the union 
determined that his empioyment no longer served the union's organizing 
interests. The Second Circuit reasoned that there would never be 
complete certainty in the calculation of backpay, whether or not the 
discriminatee ts a union salt, for “"[i]f a paid union organizer might quit, 
leaving a company employer in the lurch, so too might an unpaid 
organizer, or a worker who has found a better job, or one whose family 
wants to move elsewhere.””'’ Absent evidence as to how long the salt 
might have remained employed. the court held that the Board 
appropriately resolved doubts on that tssue against the employer, the 
party that violated the Act.“ 

The court also reyected the employer's contention that the salt's 
earnings from the union should be offset against his backpay award, 
because those earnings “are analogous to any other moonlighing 
earnings.” Finally, the court held that the existence of some union- 
imposed restrictions on a salt's search for employment—such limiting 
employment with nonunion employers to those targeted by the union— 
“did not compel the conclusion that the salt failed to mitigate damages, 
absent further evidence on the actual scope of the salt’s job search.” “ 

In Tualatin Electric, Inc. v. NLRB. the union sent unpaid union 
Organizers tO nonurion shops, paying the amount necessary to bring 
those employees wages to union scale, the employees, in turn, agreed to 
terminate their employment at the umon’s behest. The employer 
discharged one empl vee and refused to hire four others because of their 
union connection. In upholding the Board's order setting forth the 
amount of backpay due each ¢ criminatee, the District of Columbia 
Circuit affirmed the Board's reasoning that, just as salts do not forfeit 
their “employee” status or their statutory protection from unlawful 
discrimination, neither do they forfeit their eligrbility for backpay to 
remedy the discrimination.” The court also agreed with the Board that 
the salts did not willfully incur loss of earnings even though thev limited 
their search for interim employment to union contractors. The court 
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reasoned that the discriminatees were following their regular method for 
obtaining employment when they sought work through the union hiring 
hall, and would have subjected themselves to internal union discipline 
had they sought work with nonunion employers.” 

The court further concluded that it was not unreasonable for the Board 
to apply the principles of Dean General Contractors” in cases involving 
salts. Under those principles. the Board presumes that an employee 
unlawfully discharged from a project would have been reassigned to a 
new project upon completion of the original project, subject to the 
employer's showing that under its “established policies” the employee 
would not have been reassigned. The court held that Board reasonably 
imposed the evidentiary burden on the employer to show that a salt 
would not have been transferred at the conclusion of a project. whether 
because of the union's policies or the employer's own policies.” 


D. Award of Backpay to Unlawfully Discharged 
Undocumented Workers 


In Sure-Tan v. NLRB, * the Supreme Court held that an employer 
violates the National Labor Relations Act by discharging illegal aliens 
because of their union activity. Thereafter, in 4.P.R.A. Fuel Oil Buyers 
Group, Inc.” the Board fashioned a limited backpay remedy for cases in 
which an employer unlawfully discharged an undocumented employee 
who it hired with knowledge that the employee was not authorized to 
work in the United States. Under that remedy. the eiaployer was 
required to pay backpay commencing on the date of the discharge until 
the date on which the employee ts reinstated, subject to compliance with 
the employer's obligations under the Immigration Reform and Control 
Act (IRCA).” which prohibits employment of undocumented workers, or 
until the discriminatee, after a reasonable period of time, fails to produce 
documents enabling the employer to meets its obligations under IRCA.” 

In Hoffman Plastic Compounds, Inc. v. NLRB.” the District of 
Columbia Circuit, sitting en banc, held, in a 5 to 4 decision, that the 
Board's limited award of backpay to an undocumented worker was a 
reasonable exercise of the Board's remedial authority. Hoffman, unlike 
APRA... mvoived an employer who did not learn of the employee's 
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undocumented status until the backpay hearing. Adapting the 4.7) RA 
remedy. the Board required the employer to pay backpay for the period 
from the unlawful discharge until it learned. during the backpay hearing. 
that the employee was not authorized to work in the United States. 

The majority reyected the argument that the case was controlled by the 
Supreme Court's statement in Sure-Tan, that “employees must be 
deemed ‘unavailable’ for work (and the accrual of backpay therefore 
tolled) during any period when they were not lawfully entitled to be 
present and employed in the United States.’ The majority concluded 
that the sentence must be read in the context of the facts of Sure-Tan— 
which involved discriminatees who left the United States immediately 
upon their discharge. The majority further explained that to construe that 
sentence as baring backpay conflicted with the Supreme Court's holding 
in Sure-Tan that an undocumented discriminatee ts entitle. to backpay so 
long as it is appropriately tailored to the discriminatee’s actual loss.” 
The majority also found that nothing in the nation’s immigration laws, 
including IRCA, barred the award of limited backpay to remedy unfair 
labor practices against undocumented workers. The majority concluded 
that to exempt employers from paying backpay to undocumented 
workers would undermine both the immigration laws and the NLRA by 
providing a financial incentive for employers to hire undocumented 
workers over documented ones.” In the view of the dissenting judges, 
the sentence in Sure-Tan providing that backpay should be tolled for any 
period when a discriminatee was “not lawfully entitled to be present and 
employed in the United States” precluded the Board's backpay award.” 
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Vil 
Injunction Litigation 
Injunction Litigation Under Section 10(j) 


Section 10(j) of the Act empowers the Board, in its discretion, to 
petition a U.S. district court for appropriate, temporary injunctive relief, 
or restraining order in aid of the unfair labor practice proceeding. Section 
10(j) proceedings can be initiated after issuance of an unfair labor 
practice complaint under Section 10(b) of the Act against any employer 
or labor organization.’ Any injunction issued under Section 10(j) lasts 
until final disposition of the unfair labor practice case by the Board. 

In fiscal year 2901, the Board filed in district courts a total of 29 
petitions for temporary injunctive relief under Section 10(j). Of these 
petitions, 28 were filed against employers and one petition was filed 
against an employer and a labor organization. Nine cases authorized in 
the prior fiscal year were also pending in district courts at the beginning 
of this fiscal year. Of these 38 cases, || were settled or adjusted prior to 
court action and 5 cases were withdrawn prior to a court decision due to 
changed circumstances. Courts granted injunctions im 13 cases and 
denied them in 6 cases. Three cases remained pending im district court at 
the end of the fiscal year. 

District courts granted injunctions against employers in |} cases. 
Among the violations enjoined were employer interference with nascent 
union organizing campaigns, including cases where the violations 
precluded a fair election and warranted a remedial bargaining order.” 
improper employer withdrawals of recognition from incumbent unions, 
employer violations intended to undermine an incumbent union, and a 
successor employer's refusal to recognize and bargain with an incumbent 
union. 

Three significant decisions involving union organizing campaigns 
were issued during this fiscal year. Blyer v. P & W Electric, Inc, d/b/a 
Pollari Electric’ involved the allegedly unlawful discharge or layoffs of 
three employees during a union organizational campaign in smal! units of 
1S employees. In granting Section 10(j) relief, the court concluded that, 
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absent interim relief. there was a serious risk that employee interest in 
unionization would be chilled or destroyed. Interim reinstatement was 
considered necessary to preserve the status quo that existed prior to the 
alleged unfair labor practices.” After balancing the potential harms to the 
parties, the court in ? & W Electric reyected the employer's defense that 
reinstatement would improperly hurt “innocent” employees who would 
have to be displaced by the alleged discriminatees.” Finally, the court 
rejected the respondent's defense that the passage of time since the 
violations took place precluded interim relief. The court concluded that 
since the discriminatees all indicated their desire for remstatement, 
respondent “cannot demonstrate that the NLRB's delay has impaired my 
ability to restore the status quo.” 

During this fiscal year, appellate courts affirmed Section 10(j) 
injunctions in two cases involving employer interferences in the very 
early stages of union organizing campaigns. In Schauh v. West Michigan 
Plumbing & Heating.” the Sixth Circuit affirmed the interim 
reinstatement of an employee/union advocate who was allegedly isolated 
from other employees and subsequently was discharged allegedly for 
initiating a union organizing Campaign in a small bargaining unit. The 
court held that the district court properly ordered the employee's interim 
reinstatement in order to preserve the Board's ultemate remedial power. 
Significantly, the court specifically adopted the district court's inference 
that the employee 's transfer, isolation, and discharge after discussing the 
benefits of unonization with fellow employees ts likely to discourage 
other employees from enzaging in union activities.” 

Similarly, in Pye v. Excel Case Ready.” the First Circuit affirmed a 
district court's interim remstatement of five discruminatees, two of whom 
were allegedly discharged in an attempt to cover up the pretextual 
termination of three union activists. The First Circuit held that, where 
the evidence shows that the discharge of union supporters has hai ed the 
union campaign, the district court did not abuse its discretion in granting 
the injunction based on the disappearance of the “spark to unionize.” 
The court also concluded that the evidence that some employees did not 
feel dissuaded from exercising their Section 7 rights because of the 
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employer s alleged unfair labor practices did not negate the evidence that 
union activity stopped after the discharges.” 

Several cases during the year raised the propricty of micrim 
bargataing orders under the principles of Gissel Packing Co. In Scott v. 
Stephen Dunn & As iocéates.’* the Ninth Circuit for the first time ordered 
an interim Gissel bargaining order in a Section 10(j) case. reversing the 
district court's demal of that relief. Factually. after a majority of the 97 
unit employees signed union authorization cards. the employer 
immediately granted employees a significant wage increase, pached the 
bargaining unit with new employees. and. on the day of the election, 
gave employees valuable benefits and improvements in them working 
conditions. The company's antiunion campaign caused the union to lose 
the election. The court concluded twat this evidence satisfied the 
Director's “minimal” burden of establishing that the Board is likely to 
issue a bargaiming order mm due course. The appel'ate court then 
concluded that the balance of harms tipped im favor of the Director 
because employees were being deprived of union representation during 
the pendency of the administrative case, and because employee interest 
in the union will likely wane without an interim bargaining order."* In 
balancing the hardships. the court concluded that the employer's cost of 
time and money to bargain with the union cannot defeat an interim 
bargaining order because this burden falls on the union as well.’ The 
court also reasoned that the risk of unsuccessful bargaiming ts no greater 
under an interim bargaining order than in one ultimately ordered by the 
Board.” 

In another Gissel case, Moore-Duncan v_ Aldworth Co.."" the court 
granted imterim relief under Section 10(j). including a remedial 
bargaining order under Gisse/, against two employers alleged to be “joint 
employers” of certain drivers and warehouse employees. The court 
found reasonable cause to believe that the two named respondents shared 
or codetermined the essential terms or conditions of employment of the 
affected employees.” The court concluded that any 10(j) injunction 
would be applied to both respondents."” The court further determined 
that there was reasonable cause to believe that the respondents had 
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committed serious unfair labor practices to warrant the Board's setting 
aside the results of an election which the unica had lost and imposing a 
remedial Gisse/ bargaining order remedy.” The court then concluded 
that interim relief, including an interim Gisse/ bargaining order, was s Just 
and proper to safeguard the parties’ collective-bargaining process.” It 
rejected the respondents’ “passage of time” defense, concluding that “the 
massive record in this case militates against barring 10(j) relief on the 
basis of passage of time.’ Finally, the court ordered interim 
reinstatement of discharged employees to “send the message that anti- 
union discrimination will not be tolerated.””” 

One case during the year involved an employer's unusual attempt to 
undermine a newly certified incumbent union. In Aguaye v. Quadriech 
Corp..* the Board sought both a temporary restraining order and a 
preliminary injunction against an employer that had announced a partial 
relocation of unit work and substantial layoffs of workers | day after the 
union was certified to represent the unit employees. In granting the TRO 
and injunction, the court concluded that the Board had demonstrated a 
likelihood of success on the merits that the employer's decisions to 
relocate unit work and layoff employees was motivated by antiunion 
animus and that the employer had failed to prove that its decisions were 
based solely on legitimate economic considerations.”’ It also determined 
that the employer's offer to bargain with the union over the effects of the 
relocation and layoffs was “patently pro forma” and fell short of its 
obligation to bargain in a “meaningful manner” and at a “meaningful 
time.””’ The court then agreed with the Board that, absent interim relief 
to enjoin the work relocation and layoffs, irreparable harm was likely to 
occur. It found the requested injunction to be just and proper because the 
employer adduced “no meaningful evidence as to the dimensions of its 
suffering” regarding the impact on its business if interim relief was 
granted.” 

Several cases during the fiscal year involved employers that allegedly 
had withdrawn recognition from incumbent unions without proper 
justification. In Moore-Duncan v. Horizon House Developmental 
Services,” the Board sought, inter alia, an interim bargaining order 
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where an employer had withdrawn recognition from an incumbent union, 
based upon a claim that it had a “good-faith doubt” that the union 
enjoyed the continued support of a majority of the unit employees.”” The 
district court found reasonable cause to believe that the employer's 
doubts of the union's continuing majority were not founded on firm 
evidence and were not made in good faith.” The court in Horizon House 
then concluded that injunctive relief, including an interim bargaining 
order, was in the public interest. The court noted that the bargaining 
process is harmed when an employer's actions weaken an incumbent 
union and that union’s ability to provide effective representation is 
diminished.*' The court further concluded that the union’s impotence 
and the loss of employee interest can create “a mutually reinfo cing 
cycle” which can create irreparable damage to the parties’ bargaining 
relationship.” The court then concluded that an interim injunction 
requiring the employer to bargain in good faith is thus necessary to 
prevent irreparable damage to the union’s position and to the bargaining 
process.” Finally, the court found that the unit employees at issue were 
scattered amoag several locations and the parties’ bargaining relationship 
was not weli established. Therefore, the unit was not “small and 
intimate” and therciore unlikely to be fully aware of their rights under 
the Act.” The cour. concluded that the interim relief sought by the 
Board was warranted and would restore the parties to their respective 
situations prior to the respondent's allegedly unlawful behavior.”® 

In two cases during the fiscal year, the Board obtained interim relief 
against Burns successor employers that had re‘used to recognize and 
bargain with the unions.” In Dunbar v. Onyx Precision Services,”’ the 
respondent had relocated the business after the purchase of the 
predecessor employer's unionized operations. The court concluded that, 
notwithstanding the relocation, there was a substantial continuity of 
operations between the predecessor and the alleged successor.” The 
court rejected the respondent’s major defense that the predecessor 
employer had properly entered into a new collective-bargaining 
agreement with a rival union to cover the relocated operation. The court 
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concluded that the rival union’s labor agreement was a “sham,” and had 
been negotiated without any employees having voied to be represented 
by the rival union.” The court thus found that there was reasonable 
cause to believe that the respundent was a Burns successor with an 
obligation to recognize and bargain with the predecessor's original union 
and that the recognition and labor agreements with the rival union were 
invalid.” The court also determined that interim relief was just and 
proper to preserve the status quo and prevent irreparable injury.”' The 
court found the successorship situation, in the face of the respondent's 
unfair labor practices, to be unsettling on unit employees. The court 
concluded that “[ljeft unchecked, this will result in the employees 
becoming disenchanted with any type of union representation and with 
the collective bargaining system in general.” Finally, the court 
determined that the requested injunction would not be prejudicial to the 
respondent, as it merely required it to comply with its statutory 
bargaining obligation.** 

Also, in a second successorship case, the Second Circuit reversed the 
Genial of Section 10(j) relief in Hoffman y. Inn Credible Caterers, Inc.,”* 
and ordered that Burns successor to recognize and bargain on an interim 
basis with a union representing its employees. Significantly, the 
appellate court rejected the district court’s conclusion that an injunction 
is not “just and proper” unless the Director submits evidence that 
individual employees have been subjected to serious and pervasive harm. 
Noting that the underlying purpose of Section 10(j) is to protect 
employees’ statutory collective-bargaining rights, the court defined the 
appropriate test as “whether the employees’ collective bargaining rights 
may be undermined” by a successor employer's unlawful refusal to 
recognize and bargain. The court specifically noted the “pressing need” 
to restore the status quo where a successor employer, by refusing to 
bargain with the union, has threatened “to severely weaken, if not 
destroy,” employee rights to collective bargaining.” 

Finally, during the fiscal year, the Tenth Circuit affirmed a Section 
10(j) injunction in Sharp v. Webco Industries,” which enjoined the 
employer from continuing to prosecute state court civil actions against 
employees whom it alleged had breached severance agreements after the 
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company laid them off. The Director contended that the validity of a 
waiver in the severance agreements was directly implicated in a pending 
Section 8(a)(3) Board proceeding, which alleged the layoffs to be 
discriminatory. Thus, the Director maintained that the employer's suits 
were, at least, temporarily preempted by the Board’s administrative 
proceeding. The court agreed that the lawsuits were preempted under 
Loehmann's Plaza’ because the Board has exclusive jurisdiction over 
the issues raised by the lawsuits. In addition, the court upheld the district 
court's finding that injunctive relief was “just and proper” to preserve the 
Board's exclusive jurisdiction to determine if the employer's waiver 
defense was vaiid and to prevent the possibility of inconsistent 
judgments between the Board and state courts.” 
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During fiscal year 2001, 370 cases were referred to the Contempt 
Litigation and Compliance Branch (CLCB) for advice, or for 
consideration for contempt or other appropriate action to achieve 
compliance with court decrees. In addition, CLCB conducted 271 
assevV/entity database investigations to assist the Regions in their 
compliance efforts. Voluntary compliance was achieved in 87 cases 
during the fiscal year, without the necessity of filing a contempt petition, 
while in 36 others, it was determined that contempt was not warranted. 

During the same period, 15 civil contempt or equivalent proceedings 
were instituted, including two in which body attachment was sought. A 
number of other proceedings were also instituted by CLCB during 2001, 
including one request for a writ of postjudgment garnishment under the 
Federal Debt Collection Procedures Act (FDCPA); one complaint to 
enforce a promissory note; and one complaint to declare the Board’s debt 
nondischargeable in bankruptcy. 

Fifteen civil contempt or equivalent adjudications were awarded in 
favor of the Board during the fiscal year. CLCB also obtained two writs 
of postjudgment garnishment; six disbursement orders for writs of 
garnishment previously obtained; one order granting the Board’s motion 
to enforce its promissory note; and one order protecting the Board’s right 
to proceed against successors notwithstanding a free and clear sale in a 
bankruptcy proceeding. 

During the fiscal year, CLCB collected $6000 in fines and $509,887 
in backpay, while recouping $59,308 in court costs and attorneys’ fees 
incurred in contempt litigation. 

Several noteworthy cases arose during the fiscal year. In Straight 
Creek Mining,' the Board initiated civil contempt proceedings against a 
recidivist mine company that had managed to avoid bargaining for more 
than 10 years through a variety of devices. When the Sixth Circuit 
finally issued a bargaining order in October 1998, the mine bargained 
with the union on three occasions over a 3-month period and then 
withdrew recognition again, allegedly based on a decertification petition. 
The Special Master, affirmed by the Sixth Circuit, found that the mine 
had not bargained for a reasonable time following entry of the Court’s 
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judgment and had engaged in independent unfair labor practices that had 
tainted the decertification petition. The Employer's owner and CEO 
were held personally liable in contempt, in addition to the mine. Of 
particular interest are two of the remedial provisions, one requiring the 
posting of a $50,000 bond to be forfeited to the U.S. Treasury upon any 
further contumacious conduct, and a second establishing burden shifting 
provisions that require the Respondents to prove, to the Court's 
satisfaction, that they have fully satisfied their bargaining obligations if 
negotiations do not result in a collective-bargaining agreement. 

An interesting evidentiary issue arose in another case during the fiscal 
year, Cable Car Charters. \n that case the Board initiated contempt 
proceedings against Respondents based on a variety of 8(aX3) and 
8(a(5) violations, and a Special Master was appointed by the Ninth 
Circuit. During discovery, Respondents’ attorney, in response to 
CLCB’s request for production of documenis, examined documents that 
had been in the possession of another law firm and directed that firm to 
produce certain of the documents to CLCB, while refusing to provide 
others on the grounds of attorney-client privilege. CLCB examined the 
documents made available for inspection and selected some of them for 
duplication, including six which were in the nature of attorney-client 
communications. Respondents’ attorney was shown which documents 
CLCB wanted produced, including the six at issue, and raised no 
objection. He was also sent a bate-stamped copy of all documents that 
were ultimately produced by Respondents, again without objection. 
CLCB then listed the six documents on its pretrial exhibit list. 
Respondents waited until the first day of trial to raise objections to their 
introduction into evidence. After full briefing and an evidentiary hearing 
on the issue, the Special Master ruled that Respondents had expressly 
waived the attorney-client privilege by knowingly disclosing the six 
documents. He further ruled that even assuming, arguendo, that the 
disclosure was inadvertent, the Respondents had waived the privilege by 
failing to take reasonable steps to preserve the confidentiality of the 
documents or rectify any erroneous disclosure. 

Finally, CLCB also continued its active role in drafting court 
documents and assisting the Regions in collection efforts under FDCPA 
and in bankruptcy proceedings. In SAE Young Westmont-Chicago, LLC,’ 
for example, CLCB, in conjunction with the Region, obtained an order 
preserving the Board’s right to pursue successorship claims within the 
Board's exclusive jurisdiction notwithstanding a free and clear sale 
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approved by the bankruptcy court. CLCB also participated and/or 
assisted the Regions i: several successful garnishment proceedings, 
followed by disbursement orders against the entities which held 
collectible funds which could be used to satisfy Board backpay 
judgments (e.g, Diversified Bank Installations, Inc* and South Coast 
Refuse, Corp’). 
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[IX 
Special Litigation 
A. Preemption Litigation 

In Labor Ready Mid-Atlantic, Inc. v_ Tri-State Building & 
Construction Trades Council,’ the District Court for the Southern 
District of West Virginia granted the Board's motions to intervene and 
dismiss pendant state tortious interference causes of action that relied on 
peaceful secondary activity. The employer plaintiffs asserted a claim in 
district court against several union locals and union associations under 
Section 303 of the Labor Management Relations Act, 29 U.S.C. § 187. 
They further asserted against several union member/employees and one 
local union pendant state causes of action based on the same secondary 
activity at issue in the Section 303 claim, including tortious interference 
with contractual and business relations and business expectancies. The 
General Counsel subsequently issued a complaint alleging that the 
lawsuit violated Section 8(a\(1) of the Act, 29 U.S.C. §158(a)(1), under 
Bill Johnson's Restaurants, Inc. v. NLRB? The Board sought to 
intervene in the district court proceeding, and asserted in a motion to 
dismiss that the pendant state claims were preempted because they were 
based on alleged peaceful secondary activity, an area in which Congress 
has occupied the field. 

The district court granted the Board’s motion to intervene, finding 
that there existed a potential for conflict between the judicial and 
administrative findings regarding preemption, and that the Board was 
charged with protecting the public's interest in insuring that state tort law 
does not interfere with the uniform federal laws governing labor 
relations. Relying on Local 20, Teamsters, Chauffeurs & Helpers Union 
v. Morton,’ the Court further found that Congress chose to occupy the 
field of secondary activity when it enacted Section 8(b\(4) of the NLRA, 
29 U.S.C. §158(bX4), and Section 303 of the LMRA. It found no 
evidence of violence or imminent threats to public order that would 
avoid application of the preemption doctrine, and concluded that 
allegations of unlawful secondary activity are a direct concern of the 
LMRA. Accordingly, the Court found that state claims based on alleged 


peaceful secondary conduct are preempted by federal law, and dismissed 
the pendant state causes of action. The plaintiffs’ remaining Section 303 
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claim, which was not preemptec. was settled by the original parties to the 
suit. 
B. Litigation Concerning the Board’s Jurisdiction 

In Contractor Services, Inc. v. NLRB. the District Court for the 
Southern District of lowa granted the Board's motion to dismiss for lack 
of jutisdiction and denied CSI's cross-motion for summary judgment. 
CSI had filed suit to enjoin the Board from seeking enforcement of its 
unfair labor practice order against CSI. The complaint alleged that the 
Board had entered into a settlement agreement with CSI regarding the 
unfair labor practice case, and that by seeking enforcement in the court 
of appeals the Board was breaching the terms of that settlement. 
According to CSI, the settlement agreement in question was a document 
sent from Region 10°s compliance officer, entitled “Compliance 
Requirements of Settlement Agreements, Administrative Law Judge 
Decisions, Board Orders and Court Decrees in CA Cases.” In granting 
the Board’s motion to dismiss, the district court found that it lacked 
subject matter jurisdiction over CSI's claims. Under the Little Tucker 
Act, 28 U.S.C. § 1346(a)(2), district courts have jurisdiction over certain 
contract disputes involving the Federal government, provided that the 
primary relief sought is monetary. Since CSI's suit primarily sought 
injunctive relief against the Board, the court concluded that it lacked 
subject matter jurisdiction over CSI's suit. The court further found that 
even if jurisdiction properly existed, CSI had not shown that a binding 
settlement agreement was formed between the parties. The document 
sent by the compliance officer did not appear to be an offer tc settle, and 
the compliance officer lacked authorization to make any such offer. 

In Titan International, Inc. v. Wells,’ the United States District Court 
for the Southern District of Mississippi denied a motion for a preliminary 
injunction to enjoin the Board from proceeding with an unfair labor 
practice hearing against alleged alter egos and/or single employers of 
other named respondents. The plaintiffs contended that the Board 
exceeded its statutory authority by amending the original timely-filed 
complaints to include them as alter egos/single employers based on 
charges filed some 3 years after the charging party had notice of the 
companies’ interrelated status, in violation of Section 10(b) of the Act, 
29 U.S.C. §160(b). The court rejected this contention, and found that it 
lacked s"' ect matter jurisdiction to enjoin the hearing. Jurisdiction 
cewtl be based on the narrow exception of Leedom v. Kyne,’ the 
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court explained, because the question whether the Section 10(b) 
limitations period covers knowledge of “who” was responsible for 
alleged unfair labor practices, as well as “what” those practices were, “ts 
precisely the sort of inquiry that Congress reserved for the Board to hear, 
interpret and adjudicate—and even to get wrong. According to the 
court, the plaintiffs had not presented the sort of “egregious error” 
envisioned by the Supreme Court in Ayne, but had merely raised an tssue 
of statutory interpretation in an area in which the Board has broad 
discretion. Finally, the court found that Detroit Newspaper Agency v. 
Schaub,’ cited by the plaintiffs, actually undermined the plaintiffs’ 
position. Although the district court in that case enjoined the Agency 
from prosecuting a new complaint because the underlying charges were 
time-barred, the court there reasoned that Section 10(b) affords more 
flexibility to amend a timely-filed complaint. 


C. Freedom of Information Act Litigation 


In Associated Builders & Contractors, Inc. v. NLRB." the District 
Court for the Southern District of Ohio denied a motion filed by 
Associated Builders and Contractors (ABC) for an in camera review of 
closed case Board affidavits, which had been redacted by the Board for 
personal privacy information pursuant to the Freedom of Information Act 
Exemptions 6 and 7(C). The case initially arose when ABC filed a FOIA 
complaint against the Board to compel the disclosure of Board affidavits 
in 38 closed case files. After the Board disclosed more than 100 
affidavits to ABC with portions redacted, ABC filed a motion with the 
court for an in camera review of the nature and extent of the Board's 
redactions. The Board submitted a Vaughn Index” to the court, 
categorically describing the redacted material as the identity and personal 
privacy information of the affiant or other third persons mentioned or 
referred to the affidavits which was not disclosed elsewhere. In its reply. 
ABC sought an in camera review of the documents in question to “verify 
the accuracy of the redactions” and “determine which exemption applied 
to which redaction.” The district court found that an in camera review of 
the affidavits was not warranted. In denying ABC's request, the court 
concluded that an agency is not necessarily required to justify its 
nondisclosures under the FOIA on a document-by-document basis, let 
alone on a line-by-line or redaction-by-redaction basis. The court, citing 
Vaughn, held that a categorical approach may be used, as long as the 
court can determine what material has been withheld from which 
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documents, and whether such material is exempt under the FOIA. The 
court also held that the Board's actions and affidavit are entitled to a 
presumption of good faith. Accordingly, the court found no sufficient 
reason to conduct an in camera review of the Board's redacted affidavits. 
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APPENDIX 


GLOSSARY OF TERMS USED IN STATISTICAL TABLES 


The definitions of terms contained in this glossary are not intended for general 
application but are specifically directed toward increasing comprehension of the 
Statistical tables that follow. Thus the definitions are keyed directly to the terms used in 
such tables. 


Adjusted Cases 


Cases are closed as “adjusted” when an informal settlement agreement is executed 
and compliance with its terms is secured. (See “Informal Agreement,” this glossary.) 
In some instances, a written agreement is not secured but appropriate remedial action 
is taken so as to render further proceeding unnecessary. A central element in an 
“adjusted” case is the agreement of the parties to settle differences without recourse 
to litigation. 
Advisory Opinion Cases 
See “Other Cases—AO” under “Types of Cases.” 


Agreement of Parties 


See “Informal Agreement” and “Formal Agreement.” this glossary. The term 
“agreement” includes both types. 


Amendment of Certification Cases 
See “Other Cases—AC™ under “Types of Cases.” 


Backpay 


Amounts of money paid or to be paid emplovees as reimbursement for wages lost 
because they were discriminatorily discharged or unlawfully denied employment, 
plus interest on such money. Also included is payment for bonuses, vacations, other 
fringe benefits. etc.. lost because of the discriminatory acts, as well as interest 
thereon. All moneys noted in table 4 have been reported as paid or owing in cases 
closed during the fiscal year. (Installment payments may protract some payments 
beyond this year and some payments may have actually been made at times 
considerably in advance of the date a case was closed: i.c.. in a prior fiscal year.) 


Backpay Hearing 


A supplementary hearing to receive evidence and testimony as to the amount of 
backpay due discriminatees under a prior Board or court decree. 


Backpay Specification 
The formal document, a “picading.” which is served on the parties when the Regional 
Director and the respondent are unable to agree as to the amounts of backpay due 
discriminatees pursuant to a Board order or court decree requiring payment of such 
backpay. It sets forth in detail the amount held by the Regional Director to be owing 
each discriminatee and the method of computation employed. The specification is 
accompanied by a notice of hearing setting a date for a backpay hearing. 
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Case 
A “case” is the general term used in referring to a charge or petition filed with the 
Board. Each case is numbered and carries a letter designation indicating the type of 
case. See “Types of Cases.” 


Certification 


A certification of the results of an election is issued by the Regional Director or the 
Board. If a union has been designated as the exclusive bargaining representative by a 
majority of the employees, a certification of representative is issued. If no union has 
received a majority vote, a certification of results of election is issued. 


Challenges 
The parties to an NLRB election are entitled to challenge any voter. At the election 
site, the challenged ballots are segregated and not counted when other ballots are 
tallied. Most frequently, the tally of unchallenged ballots determines the election and 
the challenged ballots are insufficient in number to affect the results of the election. 
The challenges in such a case are never resolved, and the certification is based on the 
tally of (unchallenged) ballots. 


When challenged ballots are determinative of the result. a determination as to whether 
or not they are to be counted rests with the Regional Director in the first instance, 
subject to possible appeal to the Board. Often, however, the “determinative” challenges 
are resolved informally by the parties by mutual agreement. No record is kept of 
nondeterminative challenges or determinative challenges which are resolved by 
agreement prior to issuance of the first tally of ballots. 


Charge 
A document filed by an employee, an employer, a union, or an individual alleging 
that an unfair labor practice has been committed. See “C Case” under “Types of 
Cases.” 

Complaint 
The document which initiates “formal” proceedings in an unfair labor practice case. 
It is issued by the Regional Director when he or she concludes on the basis of a 
completed investigation that any of the allegations contained in the charge have merit 
and adjustment or settlement has not been achieved by the parties. The complaint sets 
forth all allegations and information necessary to bring a case to hearing before an 
administrative law judge pursuant to due process of law. The complaint contains a 
notice of hearing, specifying the time and place of hearing. 


Election, Runoff 
An election conducted by the Regional Director after an initial clection, having three 
or more choices on the ballot, has turned out to be inconclusive (none of the choices 
receiving a majority of the valid votes cast). The Regional Director conducts the 
runoff election between the choices on the original ballot which received the highest 
and the next highest number of votes. 


Election, Stipulated 


An election held by the Regional Director pursuant to an agreement signed by all the 
parties concerned. The agreement provides for the waiving of hearing and the 
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establishment of the appropriate unit by mutual consent. Posielection rulings are 
made by the Board. 


Eligible Voters 
Employees within an appropriate bargaining unit who were employed as of a fixed 
date prior to an election, or are otherwise qualified to vote under the Board's 
eligibility rules. 

Fees, Dues, and Fines 
The collection by a union or an employer of dues, fines, and referral fees from 
employees may be found to be an unfair labor practice under Section 8(b\(1 A) or 
(2) or 8(aX 1) and (2) or (3), where, for instance such moneys were collected pursuant 
to an illegal hiring hall arrangement, or an invalid or unlawfully applied union- 
security agreement: where dues were deducted from employees’ pay without their 
authorization; or, in the cases of fines, where such fines restrained or coerced 
employees in the exercise of their rights. The remedy for such unfair labor practices 
usually requires the reimbursement of such moneys to the employees. 


Fines 
See “Fees, Dues. and Fines.~ 
Formal Action 


Formal actions may be documents issued or proceedings conducted when the 
voluntary agreement of all parties regarding the disposition of all issues in a case 
cannot be obtained, and where dismissal of the charge or petition is not warranted. 
Formal actions, are, further. those in which the decision-making authority of the 
Board (the Regional Director in representation cases), as provided in Sections 9 and 
10 of the Act. must be exercised in order to achieve the disposition of a case or the 
resolution of any issue raised in a case. Thus, formal action takes place when a Board 
decision and consent order is issued pursuant to a stipulation, even though the 
stipulation constitutes a voluntary agreement. 


Formal Agreement (in unfair labor practice cases) 


A written agreement between the Board and the other parties to a case in which 
hearing is waived and the specific terms of a Board order agreed upon. The 
agreement may also proy.c: for the entry of a consent court decree enforcing the 
Board order 

Compliance 
The carrying out of remedial action as agreed upor by the parties in writing (see 
“Formal Agreement.” “Informal Agreement”}: 23 recommended by the administrative 
law judge in the decision, as ordered by the Board in its decision and order; or 
decreed by the court. 


Dismissed Cases 


Cases may be dismissed at any stage. They are dismissed informally when, following 
investigation. the Regional Director concludes that there has been no violation of the 
la“, that there is insufficient evidence to support further action, or for a variety of 
/Aher reasons. Before the charge ts dismissed, however, the charging party is given 
the opportunity to withdraw the charge by the administrative law judge. by the Board, 
or by the courts through their refusal to enforce orders of the Board. 
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Dues 
See “Fees. Dues, and Fines.” 


Election, Consent 
An election conducted by the Regional Director pursuant to an agreement signed by 
all parties concerned. The agreement provides for the waiving of a hearing. the 
establishment of the appropriate unit by mutual consent, and the final determination 
of all postelection issues by the Regional Director. 


Election, Directed 
Board-Directed 
An election conducted by the Regional Director pursuant to a decision and direction 


of election by the Board. Postelection rulings are made by the Regional Director or 
by the Board. 

Regional Director-Directed 
An election conducted by the Regional Director pursuant to a decision and direction 


of election issued by the Regional Director after a hearing. Postelection rulings are 
made by the Regional Director or by the Board. 


Election, Expedited 

An election conducted by the Regional Director pursuant to a petition filed within 30 
days of the commencement of picketing in a situation in which a meritorious 
8(b\ 7 C) charge has been filed. The election is conducied under priority conditions 
and without a hearing unless the Regional Director believes the proceeding raises 
questions which cannot be decided without a hearing. 

Postelection rulings on objections and/or challenges are made by the Regional 
Director and are final and binding unless the Board grants an appeal on application 
by one of the parties. 


Election, Rerun 


An election held after an initial election has been set aside either by the Regional 
Director or by the Board. 


Informal Agreement (in unfair labor practice cases) 


A writien agreement entered into between the party charged with committing an 
unfair labor practice. the Regional Director, and (in most cases) the charging party 
requiring the charged party to take certain specific remedial action as a basis for the 
closing of the case. Cases closed in this manner are included in “adjusted” cases. 


Injunction Petitions 
Petitions filed by the Board with respective U.S. district courts for injunctive relief 
under Section 104) or Section 10(e) of the Act pending hearing and adjudication of 
unfair labor practice charges before the Board. Also, petitions filed with the U.S. 
court of appeals under Section 10(e) of the Act. 


Jurisdictional Disputes 


Controversies between unions or groupings of employees as to which employees will 
perform specific work. Cases involving jurisdictional disputes are received by the 
Board through the filing of charges alleging a violation of Section 8(b\4\D). They are 
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initially processed under Section 10(k) of the Act which is concerned with the 
determination of the jurisdictional dispute itself rather than with a finding as to whether 
an unfair labor practice has been committed. Therefore, the failure of a party to comply 
with the Board’s determination of dispute is the basis for the issuance of an unfair labor 
practice complaint and the processing of the case through usual unfair labor practice 
procedures. 


Objections 
Any party to an election may file objections alleging that either the conduct of the 
election or the conduct of a party to the election failed to meet the Board's standards. 
An election will be set aside if eligible employee-voters have not been given an 
adequate opportunity to cast their ballots. in secrecy and without hindrance from fear 
or other interference with the expression of their free choice. 


Petition 
See “Representation Cases.” Also see “Other Cases—AC, UC, and UD” under 
“Types of Cases.” 


Proceeding 


One or more cases included in a single litigated action. A “proceeding” may be a 
combination of C and R cases consolidated for the purpose of hearing. 


Representation Cases 


This term applies to cases bearing the alphabetical designations RC, RM. or RD. (See 
“R Cases” under “Types of Cases.” this glossary. for specific definitions of these 
terms.) All three types of cases are included in the term “representation” which deals 
generally with the problem of which union, if any. shall represent employees in 
negotiations with their employer. The cases are intitated by the filing of a petition by 
a union, an employer. or a group of employees. 


Representation Election 


An election by secret ballot conducted by the Board among the employees in an 
appropriate collective-bargaining unit to determine whether the employees wish to be 
represented by a particular labor organization for purposes of collective bargaining. 
The tables herein reflect only final elections which result in the issuance of a 
certification of representative if a union is chosen, or a certification of results if the 
majority has voted for “no union.” 


Situation 
One or more unfair labor practice cases involving the same factual situation. These 
cases are processed as a single unit of work. A situation may include one or more CA 
cases, a combination of CA and CB cases, or combination of other types of C cases. 
It does not include representation cases. 


Types of Cases 
General: 
Letter designations are given to all cases depending upon the subsection of 
the Act allegedly violated or otherwise describing the general nature of each 
case. Each of the letter designations appearing below is descriptive of the 
case it is associated with. 
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C Cases (unfair labor practice cases) 


CA: 


CB: 


CD: 


CE: 


CG: 


CP: 


A case number which contains the first letter desig sation C, in combination 
with another letter, i.¢.. CA, CB, etc., indicates that « involves a charge that 
an unfair labor practice has been committed in vi lation of one or more 
subsections of Section 8. 


A charge that an employer has committed unfair labor practices in violation 
of Section 8(a 1), (2), (3), (4), or (5), or any combination thereof. 


A charge that a labor organization has committed unfair labor practices in 
violation of Section 8(b\ 1), (2), (3), (5), or (6), or any combination thereof. 


A charge that a labor organization has committed unfair labor practices in 
violation of Section 8(b\4)i) and/or (A), (B), or (C), or any combination 
thereof. 


A charge that a labor organization has committed an unfair labor practice in 
violation of Section 8(b\4)i) or (1i(D). Preliminary actions under Section 
10(k) for the determination of jurisdictional disputes are processed as CD 
cases. (See “Jurisdictional Disputes” in this glossary.) 


A charge that either a labor organization or an employer, or both jointly, 
have committed an unfair labor practice in violation of Section 8c). 

A charge that a labor organization has committed unfair labor practices in 
violation of Section 8(g). 


A charge that a labor organization has committed unfair labor practices in 
violation of Section 8(b 7A), (B), or (C), or any combination thereof. 


R Cases (representation cases) 


RC. 


RD. 


A case number which contains the first letter designation R, in combination 
with another letter, ie., RC, RD, RM. indicates that it is a petition for 
investigation and determination of a question concerning representation of 
employees, filed under Section 9c) of the Act. 

A petition filed by a labor organization or an employee alleging that a 


question concerning representation has arisen and secking an election for 
determination of a collective-bargaining representative. 


A petition filed by employees alleging that the union previously certified or 
currently recognized by the employer as their collective-bargaining 
representative no longer represents a majority of the employees in the 
appropriate unit and seeking an clection to determine this. 


Other Cases 


(Amendment of Certification cases): A petition filed by a labor organization 
or an employer for amendment of an existing certification to reflect changed 
circumstances, such as changes in the name or affiliation of the labor 
organization involved or in the name or location of the employer involved. 


(Advisory Opinion cases): As distinguished from the other types of cases 
described above, which are filed in and processed by Regional Offices of the 
Board, AO or “advisory opinion” cases are filed directly with the Board in 
Washington and seck a determination as to whether the Board would or 
would not assert jurisdiction, in any given situation on the basis of its current 
standards over the party or parties to a proceeding pending before a state or 
territorial agency or a court. (See subpart H of the Board's Rules and 
Regulations. Series 8. as amended ) 

(Unit Clarification cases): A petition filed by a labor organization or an 
employer secking a determination as to whether certain classification of 
employees should or should not be included within a presently existing 
(Union Deauthorization case): A petition filed by employees pursuant to 
Section %e\ 1) requesting that the Board conduct a referendum to determine 


whether a union's authority to enter into a union-shop contract should be 
rescinded. 
UD Cases 
See “Other Cases—UD"™ under “Types of Cases.” 
Unfair Labor Practice Cases 
See “C Cases” under “Types of Cases.” 
Union Deauthorization Cases 
See “Other Cases—UD" under “Types of Cases.” 


Union-Shop Agreement 


UD: 


following (1) the beginning of such employment or (2) the effective date of 
agreement, whichever ts the later. 


Unit, Appropriate Bargaining 
A grouping of employees in a plant, firm, or industry recognized by the employer, 


agreed upon by the parties to a case, or designated by the Board or its Regional 
Director, as appropriate for the purposes of collective bargaining. 
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Valid Vote 
A secret bal's; on which the choice of the voter ts clearly shown. 
Withdrawn Cases 


Cases are closed as “withdrawn” when the charging party or petitioner, for whatever 
reasons, requests withdrawal or the charge of the petition and such request is 
approved. 
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Table 1.— Total Cases Received, Closed, and Pending, Fiscal Year 2001' 


Idern ification of fhm parts 

Tonal Orher Owe 
APL CWO Natrona hoa Inds nduais t mptovers 

(mons { mons L mons 

AD Cases 
Pending October | 2000 "2.999 16 Os! ™ #72 7325 1023 
Revered fiscal 200) ss 18 884 ons #70 11.292 1.953 
On docket fiscal 200) oa) oS 825 1713 a2 18.617 2.5% 
Closed fiscal 200) 35.324 20,013 oe oe 11905 | 008 
Pending September 1) 200)! 75.149 sat ™ 82) 6812 on 
Unfae labor practice cases: 

Pending October | 2000 24 88 15.6% 70 "ee oor wn 
Recerwed fiscal 200) mim “o- vas oo) os 19% 
On docket fecal 200) $3,092 0.624 Lass eas 17.273 Lm 
Closed fiscal 200) 29 620 16.018 %e? one 10 904 ia 
Pending Seprember 6) 200) 23.272 14608 ome 8? nies as? 

Representanion ases” 
Pending October | 2000 1782 1.200 4 ” ws * 
Recerved fiscal 2%)! $057 3,742 1% os a20 124 
On docket fiscal 200 | oan 494) 217 273 1a 222 
Closed fiscal 200 | $157 3,827 4 212 mond 140 
Pending Seprember 0) 200 | | 082 ions a 6! met #2 

| mom shop deauthorzaccon ases 
Pending October | 2000) ir) ~ ~ - i) . 
Revered fiscal 200 | 109 - ~ 109 = 
On docket fiscal 200) 148 - - 148 
Closed fiscal 200! ” - - ~ % - 
Pending September} 200! $$ - - %$ - 
Amendment of cerification cases 

Pending Ocviober | 2000 ba) ? 22 ) 0 0 
Recerved fiscal 200) "7 3 } ) ) 1 
On docket fiscal 200! an 20 zs 9 0 1 
Closed fiscal 200) Me " pr] 7) G) ! 
Pending September 0) 200! 0 4 i i) 0 ) 

Unt clarification cases 
Pending October | 2000 121 ™” $ 10 2 » 
Revered fiscal 200) 227 to! it ‘4 ] 32 
On docket fiscal 200) a8 239 16 24 i" s 
Closed fiscal 200) Pal] 187 ‘4 19 ‘ pr) 
Pending Seprember 10) 200! 1” a2 2 $ ? 4 

T See Glossary of terms for definmons Advisory Opimon (AQ) cases ot mcluded See Table 22 


| See Table |B for totals by types of cases 
* See Table | A for totals by types of cases 
© Totals for cases pending Oct | 2000 differ from last year s annual report Revised totals result from post report adjustments to 
last year + “on docket” and/or ‘closed figures ~ 
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Table 1A.—1 afair Labor Practice Cases Received, Closed, and Pending, Fiscal \ car 2001' 
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Pending Seprember 0) 20)! 20 142 14 840 had 744 4084 ~ 
CBCrea 
Pending October | 2008 437 $7 4 ? 2612 as? 
Recerwed fiscal 200) Sea) Ca ? a) Se? rir} 
On docket fiscal 200 | 8 ORO "7 i" 7 77% | et 
Clesed fiscal 200) 6.212 s7 ? 4 S408, «8 
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Pending Sepremner }() >) | oI s i) 0 ' Se 
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CP Cases 
Pending Octoier | 20eu) a’ ' ! 0 4 4) 
Recenwed fiscal 0)! ”“ a 2 i) 4 9 
Om docket fiscal 200) 142 ! } 7) ‘ 10 
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* Torals for cases pending Oct | 2000 deffier fr cen last years anneal report Revised rotals result from posi reper adjustments to last 
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Table 1B.— Representation Cases Received, Closed. and Prading, Fiscal \car 2001 
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Recewed fiscal 200) 4ite 3740 i os ; 
Om docket Gscal 200 | 5430 49% 256 273 ‘ - 
Closed fiscal 200; 4.242 i824 73 232 j 
Pending Sepremiber 6) 200) 1208 $412 a} 61 2 
RM Cases 
Pending Octoter | 2000) ” - a - = oF 
Recerved fiscal 200) 124 - = - ™ ie 
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Table 2.—Types of Unfair Labor Practices Alleged, Fiscal Year 2001 


a | Sceniteiiiiadiiaiiatn 


_— a; pee 
Subsections of Sec 8ia) Total cases 21.512 1000 
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8(aK 12) 160 07 
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Subsections of Sec 8(b) Total cases 6.552 100.0 
BibK 1) 4,94) 754 
&(bK2) 69 11 
&(bK 3) 327 $0 
&(bK4) 614 94 
&(bK 5) ! 0 
&bK6) 5 01 
&(bK7) 95 14 
&(bK 1K 2) 399 61 
&(bK 13) 6 12 
Bb IS) 2 0 
8(b%2K3) 3 0 
&(bK3K6) l 0 
(DM 1K 2K3) 14 02 
8(bK 1 K2K6) 2 0 
BbM IMIS) 2 0 
8(bX | M235) " 0 
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Table 2.—Types of Unfair Labor Practices Alleged,Fiscal Year 2o€/1—C ontinued 
__Recapitulation’ _ 
&ibx 1) $.437 830 
&bK2) 488 74 
&bK3) 424 65 
&bx4) 654 100 
wbx 5) 6 01 
&hw6) x 01 
_ 8X7) 100 15 
Bi Analysis of 8(bx4) 
Total cases 8(bx4) 614 100 0 
B(bK 4K A) 2 42 
&(bK4KB) 36S $9 4 
BbK4KC) 16 26 
&bN4KD) 167 272 
&(>x4KAXKB) By $0 
&MbK4KAKC) ! 02 
SbK4KBKC) ® 13 
! 
S(bW 4A) 58 94 
& bx 4 KB) 404 658 
&bKAKC) 25 4) 
_ KAD) 167 272 
a 
Total cases &bw7) 95 100 0 
&(bK7KA) i8 189 | 
&bKTKB) 9 95 
BOK TKC) 63 663 | 
Bb TKAKC) 3 32 
BOK 7M BKC) 2 21 
BON TWA) 21 22.1 
ab 7KB) i" 116 
&(bK7KC) 68 716 
C_Charees filed under Sec. Se) _ 
Total cases Be) 27 1000 
Against umons alone 22 815 
Against employers alone 3 te 
Against both 2 74 


_Jlotal cases Se) ~ yl 100.0 


A single case may include allegations of violations of more than one subsection of the Act Therefore the total of 
the vancus allegations is greater than the total number of cases 


Table 3A.—Formal Actions Taken in Unfair Labor Practice Cases, Fiscal Year 2001' 


Formal actions taken by type of case 
Cases in 
vehich cD 
Types of formal actions taken formal Total . edas CA Cc Other C 
= formal | ca CB cc — isbor | CE | CG | CP com- combined | combina- 
actions bined with rep- tons 
taken Gupte: | practoes with CB | resentation 
cases 
101k) notices of hearings issued 32 30 - - - 30 - - - - - mt = 
Complaints issued 3,559 2.247 | 1,988 143 35 -- 2 1 2 3 32 8 3 
Backpay specifications issued 149 7 " 3 i - 0 0 0 0 0 1 0 
Hearings completed total 648 353 312 2 0 0 0 0 0 0 3 17 0 
Invtial UL P hearings oN 334} 293 21 0 0 0 0 0 0 3 17 0 
Back pay hearings 6 3 3 0 0 0 0 0 0 0 0 0 0 
Other heanngs 33 16 16 0 0 0 0 0 0 0 0 0 0 
Decisions by admumstrative law pudges total 921 422 300 31 0 0 0 1 ti) 0 b) 23 2 
inmal ULP decissons 743 357 300 29 0 0 0 1 0 0 $ 20 2 
Back pay decisions 10 6 6 0 0 0 0 0 0 0 0 0 0 
Supplemental decisions 108 s9 S4 2 0 0 0 0 0 0 0 3 0 
Decisions and orders by the Board total 1.375 696 S86 4s 8 F) 0 3 1 3 14 22 1 
Upon consent of parties 
Instial decisions $2 20 16 1 2 0 0 0 0 1 0 0 0 
Supplemental decisions 8 2 2 0 0 0 0 0 0 0 0 0 0 
Adopting admumstrative law judges decisions 
(no exceptions filed) 
Instial ULP decisions 190 123 107 i 0 0 0 0 0 0 1 4 0 
Backpay decrsions 19 6 6 0 0 0 0 0 0 0 0 0 0 
Supplemental decisions 4 ? s i 0 0 0 0 0 0 0 0 ! 
( omested 
Inetial ULP decisions 973 48) 408 28 4 3 0 3 i 2 10 1s 0 
Decisions based on stipulated record 19 13 a i 1 0 0 0 0 0 2 0 0 
Supplemental ULP decisions 7s rT 24 3 1 0 0 0 0 0 0 3 0 
Back pay decisions 25 3 12 0 0 0 0 0 0 0 1 0 0 


See Glossary of terms for definitions 
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Table 3B.—Formal Actions Taken in Representation and Union Deauthorization Cases, 
Fiscal Year 2001' 


Formal actions taken by type of case 
Cases m Total 
“ ~ 
Types of formal actions taken = = = - = = 
actions taken? 
taken 
Hearings completed total 798 738 664 a 67 4 
Initial hearing 62! $758 $22 3 $0 0 
Hearing on obyections and or challenges 174 160 142 i 17 4 
Decisions issued. total 635 605 $3 8 66 9 
By Regional Durector S86 4s9 497 s $7 ©) 
Elections directed 472 453 412 j 40 a 
Dismissals on record 114 106 8s 4 17 0 
By Board 49 46 34 3 S) 0 
Transferred by Regronal Directors for miiial decision i 1 i 0 0 0 
Elections directed 0 0 0 0 0 0 
Dismissals on record 1 1 i 0 0 0 
Review of Regional Directors: decisions 
Requests for review received 291 283 233 18 32 i 
Withdrawn before request ruled upon $ $ 4 0 ! 0 
Board action on request ruled upon. total 258 249 208 16 28 i 
Granted ss $3 4i 3 9 0 
Demed 195 191 189 13 19 1 
Remanded s ‘ 5 0 0 0 
Withdrawn after request granted, before Board review i 1 I 0 0 0 
Board decision after review. total 48 as 3 3 S) 0 
Regional Directors decisions 
Affirmed 32 29 21 3 b 0 
Modified 5 3 } 0 0 0 
Reversed 13 13 y 0 4 0 
Outcome 
Flection directed ta) Ss TT 0 4 0 
Disrmssais on record 12 10 ? 3 4 0 
Decissons on Objections and or Challenges. total Sit 488 439 2 47 14 
By Regional Direciors 214 191 172 0 19 9 
By Board 297 297 207 2 28 5 
In stipulated elections 26! 261 2s 2 25 5 
No Exceptions to Regional Directors reports 142 142 128 1 16 3 
Exceptions to Regional Directors reports 119 119 109 1 9 2 
In derected elections (after transfer by Regional Director) 3 3 0 0 3 0 
Review of Regional Directors supplemental decisions 
Request for review received 3 33 25 1 7 0 
Withdrawn before request ruled upon 2 2 1 0 i 0 
Board action on request ruled upon, total 37 31 25 0 6 0 
Gramed 7 5 4 0 1 0 
Demed 29 2s 20 0 5 0 
Remanded i ! ' 0 0 0 
Withdrawn after request granted. before Board review 0 0 0 0 0 0 
See Glossary of terms for definitions 


? Case counts for UD not included 
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Table 3B.— Formal Actions Taken in Representation and Union Deauthorization Cases, 
Fiscal Year 2001'—Continued 


Formal actions taken by type of case 


svhuch formal RC RM RD UD 
Types of formal actions taken formal ; 

act oms taken’ 

taken 


Board decision after review total 
Regronal Duectors decisions 


Affirmed 
Modified 
Reversed 


Appendix = 


Table 3C.—Formal Actions Taken in Amendment of Certification and 
Unit Clarification Cases, Fiscal Year 2001' 


Cases m Formal actions taken by type of 
Types of formal achons taken whuch formal case’ 
actions taken 
AC uc 
Hearings completed 06 3 $s 
Decisions issued after hearing %3 4 74 
es 

By Regional Directors Ly 4 67 

By Board 7 0 7 
Transferred by Regoonal Du eciors for mmtal decision 0 0 0 
Review of Regional Directors decisions 
Requests for review received 24 1 22 
Withdrawn before request ruled upon j 0 1 
Board action on requests ruled upon. total 17 0 17 
Graned $ 0 s 
Demed i! 0 11 
Remanded 1 0 1 
Withdrawn afte: request granted before Board renew 0 0 0 
Board decision after review total 7 0 7 
Regonal Directors decisions 
Affirmed 5 0 $ 
Modified ! 0 1 
Reversed 1 0 1 


" See Glossary of terms for definitions 
* While column at left counts “cases,” these two columns reflect “situations,” i one or more unfair labor practice cases involving 
the same factual situation 


Table 4.—Remedial Actions Taken in Unfair Labor Practice Cases Closed, Fiscal Year 2001' 


Remedial achon taken by 
Emplover | mon 
Agreement of pares | Recommen Order of Agreement of parnes | Recommen Onder of 
Total munca of Total davon of 
Informal Formal admumnetre- Board Coun informal admunatre- | Board Coun 
settlement settiement we lew setiiement = settiement we lew 
due vone 
A By number of Cases imohved "11366 - - ~ - - - - - - - - 
Nonuce posted 2 000 1,791 1517 2 $7 108 Cy Des 4) 4 6 12 4 
Recognition or other assistance 
wahdraen lo 16 " 0 0 3 2 - - o - 
t mplover dominated umon 
divest atte shed 0 0 0 0 0 0 0 - = - 
E mpiovees offered remstate- 
mem 12% 1,256 1,142 7 19 48 40 - oo oo os 
E mplovees placed on preve- 
remtial herong lest $7 $7 $2 0 0 2? 3 a - 7 - - = 
Hering hall rights restored 3 - ~ - - 3 12 0 0 t) i 
Otyections to emplowment 
withdrawn 7 « a 7 ? 0 0 0 0 
Puheting ended 89 a 8 89 0 0 0 0 
Work stoppage ended 26 -- -- - - 26 26 0 0 0 0 
Collective bargarmng begun 2.537 2.409 2.274 1s 6 Ss 28 127 0 0 1 0 
Backpay distributed | 944 1.892 178 i! 32 62 a9 $2 a7 1 1 2 ! 
Revmbur sement of fees 
dues and fines 113 So 48 0 2 2 4 $7 $2 0 0 } 2 
Onher conditions of 
emplovment improved 0 0 i) 0 0 0 0 0 0 0 0 0 0 
Onher remedies 0 0 0 0 0 0 9 0 0 0 0 0 0 
B By rumber of emplovees 
E mplovees offered remstate- 
men total 41 4i 2 84 10 66! 174 we - - = - - 
Accepted 2.2% 2.2% 141) } 654 102 no a am 


rel 
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Table 4.—Remedial Actions Taken in Unfair Labor Practice Cases Closed, Fiscal Year 2001—Continued 


Remedial achon taken by | 
Employer Umon 
Agreement of parnes Recommen Order of - Agreement of parnes | Recommer Order of - 
Total -dation of Tota anon of 
Informa Formal admurastre- Board Coun Informai Formal administra. | Board | Court 
settlement | settlement uve lew settiement settlement uve lew 
voee vvdue 
Dec hined 1,902 1,902 973 7 7 72 84) - - a os = “ 
Employees placed on prete- 
rentias turing inst 674 074 ww 0 0 38 “ - ~- ~ - ~ “~ 
Hang hall nghts restored 22 - - - - - - 22 14 0 i) te) . 
Otyecvons to employment 
withdrawn 5 - - - - -- - | 7 0 0 0 0 
Employees recerving Dackpay 
From exher emplover or > 
utwon 28.562 27,582 24,245 he 827 1,380 946 980 oe) 0 1 | * 
rrom both employer and | 
wmon 23 22 6 0 0 0 16 ) ) 0 0 0 0 | 
rewmmbursed for -_ 
fees dues and fines ~ 
From ether employer or 
umon 2,922 ow o47 Q 12 0 40 2,223 2,195 0 0 28 0 
From both emptover and 
umon 318 222 213 0 0 . 1 9 a 0 0 i) 2 
C By amounts of monetary 
recovery. total’ 211,251,380 | 210,510,640 | 195,455,386 467.029 3,842,132 4,970,370 $,775,723 740,740 406 766 109 84) 1,300 | 41,026] 121,807 
Backpay (includes all monet. 
ary payments except fees 
dues and fines) 208,87" O52 | 208,394,916 | 194.99) 96) 467 029 3,808,897 4,061 306 $,065,723 478,136 208.831 109 84) 1,300] 36,623 | 121,541 
Reimbursement of fees. 
dues and fines 2,378,328 | 2,115,724 463,425 0 33,235 209 064 710,000 262.604 257,935 0 o| 4403 206 
” See Glossary of terms for defirmtons Data im this table are based on unfaw labor practice cases that were closed during Fiscal Year 200! after the company 


“single case usually results in more than one remedial action. therefore the total number of actions exceeds the number of cases involved 
* Thus total imchudes | 30 000 000 awarded to approximately § 000 employees > + casz involving Lucent Technologyes (6- A308} et al ) that was resolved by volumtary agreement of the parties 
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Table S.—industrial Distribution of Cases Received, Fiscal Year 2001'—Contunucd 


Industria: Group 


Whotesaie Trade Durable (roods 


Wholesale Trade Sonduratie (oods 


Trade 


Motor \ etucie and Parts Dealers 
Furmture and Home Furneshings Stores 


Electromes and Apphance Stores 


Building Matersal and Garden Equpmen and 


Supphes Dealers 


44 Retail Trade 


Health and Personal ( are Stores 
Clotting and Clothing Accessones Stores 


Food and Beverage Siores 
Gasolne Stations 
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Table S.—Industrial Distribution of Cases Received, Fiscal Year 2001 —C ontinucd 


1 Untaw labor practice cases Reqresemamen cases Umon ——iior 
: r deauthor mem of Gemnee 
Industrial Croup as Zao cerita poae 
cm | MC | CA] @& lel ol! e om iaal ei a) ew eS oe 
canes cams iD aC uc 
Genersi Merchandéne Stores 8 193 i 13 2 Q 0 0 0 rv) rv ; ? 0 0 , 
Minceflaneous Store Retasiers ” 62 ss i ; ) UG) 0 0 27 26 ! a) 0 1 
‘Nonstore Retariers 44 + 27 9 1 i) a) i) ! 7 6 1 a) ! ) i) 
4% Retad Trade ot) os 7% 2 * 0 6 0 ! he of 5 7 I 0 2 
As Transporation 67 s 2 o 9) 0 i) 0 0 a) is t 5 j 1 0 
Ras Tramportanon 3 ~ iT “ 2 0 0 0 r) ‘ ‘ n) 0 0 0 a) 
Water Tramponsnon 19 143 a) 6? 2 0 0 0 0 16 3 i 2 0 0 n) 
Truck Tranportanon tae 79) ) | &% ‘ 0 i] 6 123 2 2 ‘ 0 2 
Transat and (round Passenger Transporation yen sos 7 10% 2 0 0 0 i) 46 14 2 wo 6 1 6 
Pgscine Tremponanen $3 “an as ; 0 a) f) 0 0 ‘ $ 0 0 n) 9 0 
Sceme and Soghtseenng Transportation 4 23 23 9) ta) 0 ia) 0 9 2 2 9 (9) 0 ia) 3) 
Suppor Actes tor Transportation 282 ia 130 Se ! 2 7) 9 0 ss $1 is) 7? ! (9) 4 
48. Tramsportanon a) ter] i308 19} aa 6 , 0 , a0) 3% “ oy 12 2 12 
Postal Servwe 2671 lee? | 1.977 nao) 0 0 e 0 0 ; 2 0 ; 0 0 ; 
C ouners and Messengers 267 244 ie i) 0 1 0 0 22 20 i?) 2 1 0 9 
Warehouswng and Storage Fac hines ave % We $1 2 4 9 0 0 1602 wo 2 10 ! 9 0 
49. Transportation hai? 3.287 2 462 sO 1 - ! 0 u 127 112 2 13 2 0 1 
Pustrirstrome Imcbust ves 1% +0 24) 6? Ps i) 0 0 40 w 0 10 ! 3) 5 
Monon Pture and Sommd Recording Industries an ai 2 16 0 : 0 0 0 ‘ ‘ 0 i 0 0 2 
Broadcasting and Tele communn ations (oe oe 71 17? } 7 1 0 0 125 82 4 9 ! 0 13 
Information Serweces and Date Processme 
Gervecss 10 ae " 17 0 0 nt) 0 0 17 16 0 1 0 9 1 
rrtor mation | oe 1 110% 277 5 % ! i) 0 18? 132 4 $1 2 a) 2i 
Monetary Authonnes Central Bank 17 1s 3 2 ) ) 0 0 0 ! ! 0 0 0 0 ! 
(Creda Imermediation and Retated Act mes a” 9 4 4 ! 0 7) i) 0 7 2 ! 4 ! 0 i) 
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Table S.— Industrial Distributnon of ( ases Received, Fiscal Year 2001 —< ontinucd 


Unfaw labor practice cases cases ( mow Amend 
e Reprevemmen cones | me | ee | ue 
Imddesser ies (rrp ed venice 
AD cases OP Cases — 
aun An CA cs cc cD ce cG ADR ac RM RD 
cases anes UD ac uc 
Seourmes, Commoday Conracts and (Other 
lmermw cation and Related Accvmes $ + } 1 i) i) 0 a i) ! ! i) 9 ty) i) 0 
insurance ( arrert and Related Actes 0“ a7 40 ? 0 9 0 ) ) (3) 0 0 ) ) i) 2 
Funds Trusts and Other France! Vetucies (L § 
Onty) B 0 10 ; 0 0 0 C) ° t) 0 0 0 0 0 
Fonance and insurance in is 100 17 ! i) ta) 0 9 s I 4 ! 9) } 
Resi Enme 202 isa 120 $1 ’ ! ! ¢ 3 17 4 " 2 0 ao ! 
Remai and | caseng Serv nes i” iz 107 i 2 1 9 i) 3) So as 6 i 9 is) t 
Owners and Lessors of Other ‘Now -Pinancel 
Assets 12 s ; 2 0 0 " 0 ) ? ‘ 0 2 0 0 0 
Real | stare and Remai and | easing 92 390 Pe) “ 10 2 ! a) } eo ot ! 1s 9 0 2 
Protesssonal Scsentefx and Techmcai 
Servuces 16 2” 212 4) + i) ia] 0 0 PA) “e ! 12 5 0 } 
Managemen of ( ompames and | merprises % na as o 2 ' 0 @ 0) 12 4 ! 2 C) 0 0 
Adrrwrstrative and Suppor Ser ces 1.329 1.02 si4 Ps 7 ’ 9 i) 2 202 18) 2 9 2 2 2 
Waste Management and Remediation Sen wes sit Bs? 2s8 $i o 4 ! 9 2 $3 142 0 it } ty) 5 
Admenstratve and Suppor Waste 
Managemen and Kemediation Sen wes | 840 1473 1.102 546 13 7 t 0 7 8s 323 2 ct) § 2 5 
Géucenens Servesss 338 ™ = ry) " 0 0 0 0 ry x) ‘ " 0 ) 6 
Ambulatory Health Care Services 3% 28° 24 Le) 0 0 0 7 (i) La % 2 ‘4 0 (a) 1 
Hosprats 1.570 i204] 10% 221 . ! r) 17 1 248 203 4 4 ‘4 $ 2 
Nurseng and Residernal ( are | aciines | 482 1124 dal 147 1 0 i) 0 i) 47 299 1 67 12 2 27 
Gans) Acuutense ry ™ 203 33 0 0 0 0 0 7% 6! ; é ‘ ny) 6 
tate. © Oe 283 tbe oo $ 12 0 0 ? as it) 2 ‘ ' j ‘ 
Museum — Histoncal Sites and Sumiar 
Insttumons 20 17 4 . 2 0) 0) 0 0) } ; 0 0 ) 0 0 
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Table S.—industrial Distribution of Cases Received. Fiscal Year 2061 —( ontunucd 


_ 
Untaw labor prachoe cases Represemation cases Lease —— Une clan . 
, ia —-)| os (ator f 
induestrval Crop” aan coerce = 
a cases On cases — = 
can | MC] CA] ce Le] oe ee co oo le oc | | oe 2 
asses aes UD a uc z 
Amusement (ramiieng and Re ceaton industries 237 214 i72 “ i 2 o ) ' 42 32 2 ’ ' o; = 
ars Emenaemmen and Rev ceation “i ane ii 14) 7 4 7) ia) ’ wo ‘4 4 12 2 j ‘ = 
ACCOMmodation 79 So! an 109 % : ' a) a) 142 9 6 1s 6 9 i) > 
Foodservices and Drontung Places a] 328 2s! oe ’ 0 ! ! ! $7 ye | 2 6 4 9 ‘ s 
ACCONNMadation and }oodser. cores | on hae 692 177 12 ! 2 ! ! iow 1% ’ of] 10 9 ‘ 4 
-_ 
Repay end Marmenan er Pre | 172 17 $1 2 2 ts) 0 0 ‘7 37 0 10 5 4 x 
Rehgous Grammating (iv and Professona 
and Symeian OF gar zatiots 28) 26! iw il s 2 1 iG) j 19 i6 2 ! 0 (3) | 
Pr ate Housenoids , ? $ 2 i) ) 0 9 9 2 1 i) ' 9 i) r—) 
— ss 
Onner Servces | - 
(eneage Putts Admumerenen) s) 672 aso 208 + ‘ 0 2) 104 ’ 3 , o) " 4 
Excouwe, Lepelwe Puble Pinence ond 4 
(pene a) Cro vernement me 26 9 ? i) 0 9 © 2 2 LS) 9 9 i) = 
justice Publ Order and Safery 101 ” a iz) 0 0 o| wi a 0 2 , A . 
Adrrmstranon of Human Resource Progr ams , 2 2 0 9 0 0 0 ! ! 0 0 i) 9 = 
A@eemerraten 06 of = Ewrronmental ‘ uaiety —_ 
Progr arms 4 4 } 1 ty) 9 i) ia) 0 ! ! i) 0 0 0 j . 
AGremetranon of How Program Urban 
Planning and (| ommuniny Oevetopmenr ? co) s 0 0 0 0 i) i) 0 0 0 0 9 0 } z | 
Space Resear h and Tec hnotogs 2 2 2 i) 0 9) 0 0 a) ) 0 0 0 ) 0 0 Pa | 
Natrona Security and imernarnonal Affars / 8 13 13 0 0 0 7) vu ti) 5 ‘ 3) ! 7) 3) 9 
Piece Adrronestration | 1os 126 108 20 ! 0 0 9) 9) 6 3 0 } I ) 2 = 
Unctecssied E stathehments 4% 329 287 ” 0 0 0 0 ” © ‘ 16 2 0 ; = 
Total all industrial groups 33.457 | 28053) Dieses) SAsi | 446 ie 27 38 o6 | $052 | 4110 128 Th 109 1? 226 * 
See Giossary of ter. for detrmnens 
' Sewrce Standard Indust: (\assecanon Statrsncal Pokey Devrien Office of Managemen and Budget Washingron D( | 972 
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Table 64. —Geograptic Distribunon of ( ases Recerved. Fiscal \ car 2001 
Untaw labor practice cases 
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HL 
lit! 
Hit 
i 


RC | RM | RD 


cB cc; cD cE CG CP | ABR 


| 
| 
| 


South Carolina 


North Carolin. 


Virgoma 
West Virgina 


Georgia 
Maryian4 


Table 64.— Geographic Distribution of Cases Received, Fiscal Year 2001'—Continued 


Unfauw labor practice cases Representanen cases A. Sy — 4 Uns clan 
Drvrsion and State? Aa wanes =| comic | cases 
cas | ANC CA ca | cc | cw} ce} co | co aR! Rc | cRM | oD = | =o 
vases cases UD ac uc 

South Atlantic 3667] 3123) 25] Soo] 15 4 0 4 2] Sh} 488 s| oe 0 i 12 
lowa 211 153 thi 19 2 1 0 0 0 $2 cc i 1s 0 0 6 
Kansas 192 16! LU 33 2 0 0 r¢) 5 30 21 i 5 0 0 i 
Minnesota 428 291 ne “a 5 0 " 0 2] ws} 9 ol 3» 3 0 ° 
Missoun 921 789 Sh 14] 27 " 2 0 s| 149!) 02 1 cv 3 " ° 
North Dako a 9 2% 7 s 0 0 0 " 10 10 0 0 ry) 0 0 
Nebrasha 7] $3 “ 4 0 0 0 0 o| 6 1 2 0 0 2 
South Dakota BY 6 is 1 0 0 0 ry) 0 ’ 6 0 2 0 0 ° 
West Nort Central 1999] i472] 1108) 7) 41 12 3 0 ii) 393) 285 “| « é i 27 
Arkansas 200 es | 137 0 0 0 0 0 1 21 17 1 } Q 0 1 
Lourssana Pe) 2! 193 6: 2 " 0 0 o| %| » 2 ‘ 0 0 2 
Otlahoma 240 19 161 38 0 0 0 Q 0 4) 33 2 8 1 0 0 
Texas 1,166 1037 829 206 ! 1 0 0 0 126 105 2 9 0 0 3 
West South Central | 90S 1672] 1320] 346 3 2 0 0 i] 226| iss 7 34 i 0 6 
Total, all States and areas 33.505 | 28099] 21494 | SBM) 446) 166 27 35 95] $054) 4113) 124] 817 109 17 22% 

~ See Glossary of terms for definitions 


* The States are grouped accordimig to the method used by the Bureau of Census. § Department of Commerce 
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Table 6B.—Standard Federal Administrative Regional Distribution of Cases Received, Fiscal Year 2001' 


Unifas labor practice cases Representation cases Lmon Amend- Una clan- 
deauthor- ment of ficanon 
Standard Federal Repons® ization | cenifica- cases 
Al cases ABC CA cB cc cD cE CG cP ADR RC RM RD cases bon cases 
cases cases UD AC 
Connecucst ss? $02 417 % 5 1 0 2 I 77 8 2 17 2 0 6 
Masi chusetts o13 708 o4) 107 i2 7 0 1 0 132 112 2 is 4 i » 
Maine ii % 7 16 0 1 0 0 0 is 12 0 3 0 0 0 
New Hampsture 70 $9 4 10 0 0 0 0 0 10 9 0 i 0 0 i 
Rhode Island 166 iy i22 i4 i 0 2 0 0 25 22 0 3 1 0 i 
Vermont 69 $2 4) 7 i 0 0 i 0 i2 al 0 I 0 4 
Regn | 1916 1616 1,351 230 19 9 i + 1 271 224 4 43 7 2 20 
Delaware 128 100 %3 16 0 1 0 0 0 28 24 0 a 0 0 0 
New Jersey 1476 11% 99 246 25 li 0 1 4 262 229 7 26 9 0 9 
New York 3,743 3143 2.054 955 % 24 3 5 26 $61 483 16 62 14 i 24 
Puerto Buco 467 3% 297 7S 2 0 0 2 0 a) 63 0 13 0 0 is 
Virgen Islands 26 21 3 8 0 0 ° 0 0 s 5 0 0 0 0 0 
Region |! $840 4836 3,356 | 1.300 103 % 3 . 30 932 bod 23 10$ 23 48 
. 2 |) 

District Of C~ nba 186 140 97 3” 2 0 0 2 0 4) 3% 1 4 0 0 5 
Maryland 349 278 226 45 3 0 0 1 0 74 Oo 0 10 0 0 0 
Pennsytvama 2,096 1735 1374 307 30 20 i ! 2 338 pa | 7 47 $ 3 is 
Virgema 433 67 325 40 0 1 0 1 0 _ $s 0 9 0 1 i 
West Vergumua 369 310 250 s4 2 2 0 0 2 $9 $2 0 7 0 0 0 
Regoon II! 3.433 2827 2.272 485 37 23 5 - $76 491 7 77 5 4 21 
Alabama “ag 400 32 " 77 0 0 0 0 0 48 32 13 1 0 0 
Flonda 1,221 1046 98 1% 2 0 0 0 0 173 iss 2 13 0 0 2 
Georgia $19 468 3o4 100 4 0 0 0 0 48 4! 0 7 0 0 5 
Kentucky 493 407 45 $$ 2 0 1 3 ! fo 63 1 16 1 0 $ 
Mississepp: 179 168 28 37 0 0 0 0 0 13 12 0 ! 0 ' 0 
North Carolina 325 297 242 53 2 0 0 0 0 27 1$ 2 10 0 0 1 
South Carolina 137 120 103 17 0 0 0 0 0 17 13 0 4 0 0 0 
Tennessee S47 48) 374 105 2 0 0 0 0 63 46 2 1s 0 0 3 
Region I\ 3.870 3584 2,787 $80 12 0 1 3 ! 469 380 10 79 2 i 14 
Ihinors 2.004 1616 1.066 378 1) 46 1 3 24 374 297 i 66 5 0 9 
Indians 950 819 ORs 123 $ 3 0 0 0 127 97 4 26 2 0 2 
Michogan 1,825 \Sa4 1,082 25 20 + 2 2 4 265 207 7 $1 9 0 7 
Minnesota 428 291 2s 49 s 0 1 0 2 125 a 0 cD 3 0 9 
Omo 2.132 18s5 1418 394 31 6 1 2 3 287 206 2 49 5 1 4 
Wisconsin 684 $34 391 132 4 4 i 2 0 112 &a i 27 2 0 6 
Region \ 7193 6059 4879 | | S01 163 68 6 9 33 1260 985 25 250 26 i 47 
Arkansas 20u 18 137 40 0 0 0 0 1 21 17 1 3 0 0 I 
Loursiane 299] 26! 193 | 65 ? 0 0 o| 3] 3 2 ‘ 0 0 2 
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Table 6B.—Standard Federal Administrative Regional Distribution of Cases Received, Fiscal Year 2001’ —Continued 


Standard Federal Regons* 


* The States are grouped according to the |0 Standard Federal Admunstrative Regoons 


See Glossary of terms for definmtions 
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Table 7.—Analysis of Methods of Disposition of Unfair Labor Practice Cases Closed, Fiscal Year 2001' 
All C cases CA cases CB cases CC cases CD cases” CE cases CG cases CP cases 
Method and stage of disposition Num | OM | comet a | | ee | | ee | | ee | | Ne | OE | ee | om | 
ber total total —_ of — of ber of ber of bes aA — of oo at 
cosed | method total toa total total wotal total tou 
<toves cloves stosed ctoned towed stoves stones 
Total number of cases closed 1.670 10 6 ~~] 22745] woo; 6158 100 0 428; woo 71 100 0 | me 3 100 0 im] moe 
Agreement of the partes 876 ™“? 1000 eel 4223]; too 6) 183 als 3 is 4 “3 7 we aa ve 
Informal settlement © 620 M$ ws #572 421 ow 2 i 4228 5 is ‘4 =) 7 we - ne 
Before issuance of Complaint 2 108 273 “5 70% we ase ie is ane 2 12 " ve + me! + ne 
After: wsuance of complam. before 
opening of heanng 2.577 s? mT 2407 106 133 22 2s ss ) iT) 3 3 i 4) ' ee 
After hearing opened before issuance 
of sdmeustratwe lew judge's 
decison 135 os 12 Pa] oe s 1 0 rT) 1 06 0 Tr) o eo 0 eo 
Formal settiement a 62 os $2 62 4 1 i) 00 e 00 0 60 ) oe o ee 
Betore openng of hearing Sa 62 os «© 62 ‘ 61 0 60 % cr) 0 oo ) iT) 0 CT) 
Stipulated decision 2 eo oo 2 60 7) 00 0 00 6 oe 0 0” 7) Ty) 0 06 
Consent decree $2 62 os as 62 4 ei e 00 0 oe 9 66 0 eo e oe 
Afer hearing opened 2 00 oe 2 0° o oo 0 ee 0 00 % ee ” oo o ee 
Stepulated decision i oe 60 i T) 0 ee 0 oo i) 00 0 oo 0 oo 0 0 
( onsen decree i ee 60 i 90 ) 00 0 90 0 60 r) oe 0 Th) 0 ee 
Comphane with ™ 24 tm 6 67) 16 %3 ee 10 23 i 06 ! ‘a “ ee i ee 
Adrunesis ative law pudge » decison 4 00 os 4 v0 9 90 9 00 a) 60 0 00 0 06 0 00 
Board decrseon a0 14 “) “er 17 37 06 2 os ! 06 | ia 0 00 ! oe 
Adopting admenmstrative law judwe s 
der rman (no exCEpnoms filed) 148 os 196 24 os 19 0} 2 os 0 00 0 00 7) 6° o] 00 
( wrested es 10 Mo ae] 12 is 0} a) 00 ! 06 j 14 rf) 00 i] ° 
( cw Cowrt of appeals decree Os 10 4)? 280 12 16 0} & -) © ' 0 oe 0 ” o} oi 
Supreme ( owrt achon 0 ll | 00 0 00 0 00 0 00 0 er 0 ve (4) 7) rf) oO 
Wong nea som] 6) oo] 6590] 20| tee] 275] tes) 36: o| 9% 7] 208 eo] | ne 
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Table 7.—Analysis of Methods of Disposition of Unfair Labor Practice Cases Closed, Fiscal Year 2001'—Contnued 


All C cases CA cases CB cases CC cases CD cases" CE cases CG cases CP cases 
Method and stage of disposition Num | Sel | comof Ne | OE ee | Ol ee | Ol ee | oO Nee Oe | lle | 
ber tow tow — of — of a of ber ot a ot bar of no ot 
Geosed | method tole to re ey ary a oe 
hosed Closed Chosed hosed ceomed ied | omen 
Betore ssuance of Compiaun 8.280 278 v1 6.365 moO; 16% 272 i” 71 e ee 7 Mi . I 2 ne 
fle ssuance of Compliant before 
openung of hearing 4 os 16 121 os " 62 ‘4 o¢ 0 ee 0 ee 0 ve 0 0° 
Affe: hearing opened before 
BOrrerwst Be ae mde § decimon 2 o1 Oo} 21 o1 ! 00 0 60 0 o@ i) oe 0 ee 8 00 
After admrustrainve ie judges decor 
wetore Board decrmeun 6) 62 07 ss 035 4 01 (4) oo t) ry) () Ty) Cs) ee (4 00 
fle Board or cour! decmmon 2s oi 03 a or 1 0° (4) 00 (i) oo (4) oe ° vo o oe 
rast a 18s ne 109 0 S$ 6) ™«e 3.490 sa oo 490 5 2” ? Mi 7 we "s »2 
Before sauance of Compan to »2 7s < 466 2407; 3.382 “¢ ss 36 ‘ 23 . »~? ? we bb w? 
After issuance of ompiam before 
pening of Nearing ” 03 oe Cad 03 ° 01 ! 02 o ee ) 60 ) on 0 60 
After Nearing opened detuve 
BOOST Bt Ve ae madge § dec rson 23 1 O35 23 01 is) 00 ) 00 i ee 0 oe 0 ve ) Ou 
By adreemest ate ae judge 5 decor ? 00 01 ? 0° (4) 00 0 00 () oe 9) ir) (4) ee 0 90 
By Board dec son 1 oa 12 as o4 1e 0} 1 02 0 oo j ‘4 (3) ee ) oe 
ASOPUNG adrrunst ate as judge + 
Geronimo exceptions fued) $3 02 ee 4 02 10 62 ) 00 G) ee Q ee ) 69 0) ee 
( wmewed Se 02 06 as 02 s 01 ! 02 0 ee } ia 0 ee 0 oe 
By corcust Cour of appeals decree s 00 o1 ‘ 00 0 00 9 00 0 ee 0 7) 0 ee 0 90 
By Supreme ( aur action i 00 00 ' 00 0 00 0 00 0 oe 3) oe 0 ob a) oe 
wk) actors (ace Table 7A for detads of dw 
Ce te? os 0 00 0 00 0 00 te? “7 0 00 0 ee 0 0° 
(NRE eat | COmphance eth onder of 
Bdrm st atrve ae edge or Board not 
ateeved = ofirm wer ow of busmess) _ 2) 0? i 1" oe } 00 12 28 0 ee 0 ee 0 ee 9) 00 
See Tate 8 for summer of drapes ty stage See Glossary of terms for detent icrms 


CD cases toned © thes stage are processed as jurisdchonal daputes under Sec |(kk) of the Act See Table 7A 
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Table “A — Analyses of Micthods of Disposson of Jurisdictional Dispute ( ases 
Closed P: ior to Unfair Labor Practice Proceedings, Fiscal Y car 2001 


Number Percent of 
Method and wage of draposioun 
of cases total Closed 
7 oe ee of ase Ckomec before aauamce of. OMgnaen 162 100 6 
Agr ewmern 6 Me pees thor me eT lem ~ 5 
Betore (Hh) mmce “4 33 
Re Gt mene Defoe openng of | A) hearing oy) $6 
Afte operng ( Hb) hearing Setore smuane of Board decom and Grermenaion of 
me 0 00 
Atle Boe 6 de ar anc See mene dagpue . ! 06 
phems 20h Board Geiser and Grtermnatcn of dengue 2 12 
. ae oD 6! 77 
Actors | Ht) mmme $$ Me 
Afle Gi) mote hefore opening of | Gk) hearing $ a1 
afer oper 9 8b Rearing Defore issuance of Board decimon and determenation of 
we ! 06 
A Re Boe d teen and deter menainon of duapuse 0 00 
3s 216 
Before +h none 3 LA! 
fe (ht) nce before opemng of |(Hb) hearing 2 12 
After operwng of (nb) Nearing Petors ssuance of Board decison and determination of 
deme 2 12 
By Boer dec isn and deer menatnmn of deagnute 0 00 


Nee (tossery of terms for definitions 


Table 8.—Disposition oy Stage of Unfair Labor Practice Cases Closed, Fiscal Year 2001' 


Al C cases CA cases CB cases CC cases CD cases CE cases 
be Pe Pe Pe 
Num com of “um Num com of oon of com of Num 


oe ber te | essd iooad ber 


6216; O00 1000 


ootee 6 feb 


79 


os 
30 


Os! 


Table 9.— Disposition by Stage of Representation and | mon Deauthorizaton ( ases Closed, Fiscal Year 2001 


All R cases RC cases RM cases RD cases UD cases 
sage Sapna =l[=l|—-l=|-l-l-l=|l-1= 
clones ctonee doree owes cones 
Total number of cases Closed $151 1000 4207 100 0 iat 1000 #0) 100 0 * 100 0 
Betore sswance of nonce of hearing ™ 170 $% 7 4) I 2e! 325 %s “se 
After ssuance of note betore lose of hearing 1433 men 20 on ~ 426 as4 % 5 17 “? 
After Nearing Giosed before ssuance of decrmon 129 25 112 27 2 i4 1s 1% 2 22 
After weuance of Regronal Derecior 5 decison 480 s”? 95 ea 13 92 4 $2 . ss 
After ssuamce of Board decison 2e! $i 205 4° 2s 77 3 39 $ $$ 


See Giossary of verms tor defintons 
Cases Closed after Board decom imiudes all Cases where (he Board has gamed reves Of a Peele an Case oF EXCEpuons have been filed m a post clecuon proceeding 


PsBOg SUOTPEIIY 4OQE] [RUOHEN 34) JO JsOdIy jENUUY YIXIG-AIXIS 


Table 16— Analysis of Victhods of Dispossnon of Representanon and | mon Deauthorizaton ( ases Closed. Fiscal Year 2001 


adaup dl Al R cases RC cases RM cases RD cases UD cases 
: “umber Percem ‘umber Percent “Sumber Percent Number Percent Number | Percent 
Tom all So 1000 417 1000 ia) 100 0 15 100 0 ~*~” 100 0 
Centhcator saved tom 3 aos “we 2607 625 4) os 355 “? «© 6 
fe 
( onsen etechon 5 o1 } 01 9 60 0 60 0 00 
Betore nome of Rearing ! 00 t 60 i) 00 i) 00 i) 00 
Ane nonce of Nearing Delors Nearing toned i TT) ' 00 C) 00 ) 00 0 00 
After nearing Cicsed Metore dev rscon ! 60 1 00 0 00 i) 00 9) 00 
Stpeumed eecucm ~~ ae 2153 sie 3S Ms aN wi ‘4 es 
Betore nonce of hearing eo #0 180 a4 10 74 ” 123 Pr) 2.7 
Affe aotce of Nemerng Netore Nearng \osed | 80 ue | 780 “9 2 170 De 29 10 ue 
After Nearing tosed fetore decison o 12 $3 15 ! 0? ? oe 9 60 
} apedned eecucm 2 00 is) 00 2 14 id) 00 9 00 
Repona Ov ection dwened etection sue Ce) 280 67 j 21 23 29 i 122 
Roerd dreced etector 1s 1s 7 4 5 21 21 26 5 $6 
By wahdrawal cna i $6 14m MSs “a 326 305 ua % 400 
Betore nome of hemreng LPs] 64 2 49 19 135 104 it 2 322 
After nowce of Rearng hetore Nearing loxed 1263 ™? | «8 21 2 me ee pe « $6 
Ae: hearing Liosed hefore dec sin so 12 $2 12 ! 0? 6 os 2 2 
After Regona Dwector + decom and dr ecion of 
Gtoctese im 23 112 27 ty) Cr) . os i) rT) 
Afier Board decison and drrection of election 20 o4 20 os 0 00 0 00 0 00 
By drermessal ictal hia 61 127 50 $2 6 195 170 4 a4 
Before nome ot hearing 8) 16 12 03 i" 7s “ 7) 4 a4 
After nonce of hearmg hetore hearing .bosed 1i2 22 $2 12 10 4 sO 6) 0 60 
Afer hearmng Viosed Retore dec rss 4 91 2 00 0 00 2 03 0 09 
By Regonal Dwecion 6 decor " i4 4’ 1 | 64 1s 19 0 00 
By Board deciwon an oe ‘4 03} 22 186 10 13 i) 00 
© See Glossary of terms tor detonenrons 
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Table 104 — Analyses of Methods of Dasposimon of Amendment of ( eruficanon 
and Unit “larification Cases Closed, Fiscal Year 2001' 


AC uc 
Toul all ve 217 
( enhwanon amended on une arited 6 2 
Before nearing 2 
By Regona Owector » Cece $ ! 
By Board decison 1 i 
After haarng 0 2 
By Regona Dwector + deumon 0 iT) 
By Board demon ) 6 
hse seed 19 $2 
Before hearing is is 
By Regona Dwrecic: 5 decison 8 4 
By Board demon ) ' 
BAe nearing 1 37 
By Regonal erection + decison i 3 
By Board decison () ‘ 
10 14) 
Betore hearing , 135 
After hearing ! “ 
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Table 11.— Types of Elections Resultag in Certification in Cases Closed, Fiscal Year 2001' 


Type of clecthon 
tote Loe | cm | oe | Oe [os | 
Greet ate 
on TrC) 
- loypes coum 
bec some, 081 3 2.995 0 $23 2 
t bagomme -omery 237.238 ™ pee 75) ° ‘| 7 41 
ae ones 200 444 527 1$7._721 9 “226 io 
RC comes 
fects 263! ’ 2172 ) 4% t) 
Fhe Somers 202.957 ” 1S, 7% C) 4) 80% 0) 
\ ahd votes 173.2 527 137 108 0 15 S01 7) 
RM Lases 
f hectscns 4 0 as 0 . 2 
t ngsie comers 2.78 0 2.235 0 vez rh 
Sahd vores 2207 6 574 0 3 10 
RD cases 
Flechoms ™ o ya U) aa ) 
| baguette Somers 23 283 a 19 906 c) “eee o 
\ ad comes 21,202 a) 16 484 9 sue ) 
UD cases 
t hectsomes oo o \ 0 1s - 
E hagutte voners fh Dee ty) 4ys2 i) 1,042 
\ ahd vones 1708 ) 2285 0 | 424 
See Ghossary of terms for definmons 
Due to \echmca! deffoutnes dase descrepancies exceed ) percent but are less than | percom ie case totals for Tables |) (SB 1S 
and \6 


(Cases here etectiom os etd pur tsar (0 8 decison and drecton by the Board 
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BL 
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The (otal of represennmtron eter trams reseiting of Cert ation ex. hades tection etd a | D cases atch are metuded m the tonal nm Table | | 


Tabte 118 —epreses vice Elecnons oo Which Objpectons sador Determastve (halienges Were Ruied On on ( anes (hosed. Fiscal Year 288! 


Type of clectom. se las Cyectms cny | Challenges only 7 _ ‘aa ctwecteems “ee nahenges 
ce amber | Pecom | Number | Percem | Number | Percent | Number | Mercem | Number | Percent 
A) epreeerate ss feces ime 137 «) $7 is ‘3 oe - a” 7 23 
By eepe of canes 
we RC aes ae 13 ae «2 i? i) 4 1 «es 62 22 
1 RM anes a ' 33 © oo o) 60 ' 33 ® 00 
te RD comes ») 3 6 5 i« 3 6 rs «' ? 1% 
Be gee ot etmct ee 
needa ea ‘ ) 00 ® yr) 6 ry) ) oe 9 Ty) 
eunqret terns low “ :3 ’ is ‘ 62 is «2 16 
| a pmdned ormcteme ; C) y) 7 ry) ) Ty) a) Cr) ) (Ty) 
Regreme (brerton derecned rie terms “72 103 0 | 3 ’ i4 8 a 27 4” 
Boner d dwerted etertewn | 6 ® or) o} ee ® ry) ® ed | D) 00 


Ng OR et Tm mere sed on emer dl 


oss Mf mmermie oo mikegM ms” eae eter tiem 
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Table 11C.—Objections Filed in Representation Cases Closed, by Party Filing Fiscal Year 2001' 


Type of el —_ By employer By umon By both pamies” 


Percem Percent Percem 
by type | by type Nesmibes Dy type 


All representation elections 2 asa $06 ~ 36 


By type of case 
RC cases 100 0 472 
RM cases 100 0 
RD cases 100 0 
By type of election 
Consent elections 100 0 
Supulated dections 100 0 
Expedited elections 00 
Regional Durector -durected elections 100 0 67 
Boar 4-directed elections 00 0 


" See Glossary of terms for definmons 
? Objections filed by more than one party mm the same Cases are Counted as one 
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Table 11D.—Disposition of Objections in Repr«scu_ation Cases Closed, Fiscal Year 2001' 


Type of clechon/case _ _ — Overruled Sustained 
al 4 ceed teen 
fone | upon | Number eg | Number | Ss 
upon upon 
All represemanon elections 2s 102 149 143 RO 6 40 
By type of case 
RC cases 229 ” 133 127 5 6 45 
RM cases j 0 / i 100 6 0 co 
RD cases 21 ¢ i$ 1s 1a00 0 oo 
By type of election 
Consent elections i 1 0 0 OG 0 00 
Sipulates elections 122 LS) “se oO 7 2 $3 
F apedwted thectioms 0 0 0 0 v0 0 00 
Regronal Darector dwected elections 128 7 i 107 wea 4 36 
Board derected elections 0 0 6 0 00 0 00 


” See Glossary of terms for definstions 
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Table 11E.—Results of Rerun Elections Held in Representation Cases Closed, Fiscal Year 2001' 


Tosi Outcome of 
Type of clecnon case one Umon certified | No Limon chosen | ongmal clechon 
oon reversed 
Percem Percem Percen Percem 
Number | 4, Number | 4. type Number | 4. tepe Number | 5. 5 
All representanon elections © 100 0 it 36 2s o4 10 278 
By type of case 
RC cases 3s 1000 ii sia 24 68 6 + MY? 
RM cases 0 00 0 090 0 00 0 00 
RD cases 1 100 0 0 00 i 1000 i 100 0 
By type of election 
Consent elections 0 90 0 00 0 00 0 00 
Supulated elect: 2s 1000 6 240 19 76 0 s wo 
Expedmed ciections 0 00 0 00 0 00 0 06 
Regional Director -durected elections i 100 0 5 ass . sas ass 
Boar d-dwected elections 0 00 0 00 ( 00 0 00 


" tachudes only final rerun clecnons.1¢ those resultsng om certification See Glossary of terms for definmtions 


Table 12.—Results of Union-Shop Deauthorization Polls in Cases Closed, Fiscal Year 2001' 


Empikn ces mvotved 
Number of polls (mame: chgsbie 10 vote Vahd votrs cast 
Cast for 
Afhhanon of umon hokdung wmoe- shop contract Resulting Resulting wn in polts _— 
Total Prone ow > commued Total 
authorzamon | cheible| Resultng in Resulting in Percent 
deauthonzation commmasd ot thal Pewen 
Total 
Peon Peer author zation chgible | Number | of woul 
of 181 of tou — Percem Pevem chgitne 
of cet | ot ee 

Toul “as 12 20 0 613 | 3199 12 3010 a8 iors a Lm moe 
AFL C10 umons os . dos 38 5 $69) 27s a7? 2.9% $23 oe | 1,021 9 
hiner natons: smeons ’ 00 00 i 100 © M 0 Ty) Me 100 0 ‘ Bs ° 00 
Orne ow unecims ; } 100 0 0 00 4 Pe 100 0 t) YT) de} oo 0 283 oo 0 


Se eam) OF Ne ACT reqgueres Mat lo "CORE 4 umon shop agreement & majority of the Emprowers ehgibie Lo vote must vote m few. of deauthornasuon 
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Table 13.—Fimal Outcome of Representation Elections in Cases Closed, Fiscal Y car 2001 


Elecnoms won by umons = Emmplovees chgible to vote » 
. M4 . in umuts wan Dy onere me 
ee ow | SS SSS So | ow | ees | ee ee 
worms | umons wmons Lnoner oan Poy tens mons, 
A A) represemanor mecuons 
AFL<1O 2.665 *“) Lda \ 06 ' - 1.351 | 201.520 % O82 nan 2903 ~ 1284 
Oone \oLa umons {21 612 7) - - 4 “ athe a1 - - a 4045 
One neon: umors im 610 72 - 72 ~ *7 4330 ~ 4380 - ‘ 
utor eeCLOMS 2 5 | at 1306 *” 4 1464} 220,070 oO) nar 6933 4191 135.467 
Nanona + Local 5 eo 4 - 2 2 I #) ioe - ia) ie 16} 
APLCWO © Local 32 7) 2s hd - ‘ ? ) 48s ) OBO = - 1093 on 
Local» Local 8 a7 7 ~- = ? t $82 See ~ - Nae t 
AFL10 + Nenonal 20 0 1s i" 4 - 5 ee 70 ™~ 920 ~ 273 
“atonal + Nanonal 5 «7 2 - 2 ~ i (oe 72 - 72 - “4 
APL APLCWO 7 2 1 1 - - %» 6 Gos ise ise ~- - 2.465 
Dwr CHOC TAOS tes 2 124 101 ' 1s 4) 126s ole 6324 113 1627 1380 
APLC APLLW + Loew 100 0 - 4 -- 0 is) | 286 12 | 280 - i) 0 
APL-CWO © Local» Local ! 1000 1 1 ~ 0 0 140 140 140 - 0 0 
APLW + APLCW APLC 2 100 0 2 2 - - 0 ”“ +l *s - ~ 0 
3) (On MOE -uMON eleClONS ? 1000 ? ? (3) (3) 3 1,321 1$25 1,S21 (3) 0 9 
Tota) representatum elections 30% si? 1991 144 oa #9 1.485 | 234.225 * 408 61.324 § 006 6018 yagi? 
B Elections m RC cases 

AFL 410 22% $21 we 11 ? ~- Looe | 175.868 61 80 6! B12 167 - 11) 808 
Onher iocal umons ‘Os 6) ne - - oe “ 7M) 343% - 14 3” 
Onter cational umons i oe os ae - ) sor? 1 ) 908 - sn 
| urmon electrons 2908 S31 132 119 % ne 11% | 192.208 #9 322 61.813 4073 34% 122,886 
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Table 13.—Final Outcome of Representation Elections in Cases Closed, Fiscal Yc ar 2001’ —C ontunued 
Elechons won by umons ia Empiovees chgibie 10 vote 


Paricapating umons Towa! a 
or ee 
mower 
“enon + Local 1 
APLW + Local M4 ? 
Lecal» Local 
AP)_<C1O + Nauonai 
Nelona + Navona 
APL<W APLCIO 
Duman eeCuOns 
APLW + APLCW + Local 
APLC + Locals Local 
APLCWO + APLC APLC 
} (Or more -umor elechons 
Tow RC eechons 


ao 


win ofreio-- @& 


Table 13.—Finai Outcome of Representation Elections in Cases Closed, Fiscal Year 2001'—Continucd 
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Table 14.—Valid Votes Cast in Representation Elections, by Final Results of Election, in Cases Closed, Fiscal Year 2001 
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Table 14. —Valid Votes Cast in Representation Elections, by Final Results of Election, in Cases Closed, Fiscal Year 2001 '—Connnued 
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Tabie 1SA.—Geograpic Distribunos of Representation Elecnons Heid in ( ases Closed, Fiscal Year 200! 
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Table 1SB.—Geographic Distribution of Collective-Bargaining Elections’ Held in Cases Closed, Fiscal Year 2001—< ontunucd 
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Table 15B.—Geographic Distribution of ( ollective-Bargaining Elections’ Heid in Cases Closed, Fiscal Year 2001—C ontinucd 
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Txiple 15C.-—Geographic Distribution of Decertification Elections Heid in Cases Closed, Fiscal Year 2001 
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Table 15 —Geographe Destributon of Decernficanoa Elecnons Heid in Cases Closed, Fiscal Y car 2001 —< ontinucd 
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Table 15C_—Geographic Distribution of Decertification Elections Heid in Cases Closed, Fiscal Year 2001—C ontunucd 
Number of crecuons m wich ember Vahd votes cast for umons 
——____T _{__{__| {___ iden, 
demain Number 
which of om Total 
Devison and Stmte AFL- Owner Onner a0 rep pwvers AFL- Owner Othe: votes 
Tous! cw navona: toca a, Tota CHO | aston! | local tor ne 
smmons eure smons uve was to vote wrMCrs omans oe MONS smn 
chosen 
tonda 0 0 0 ‘ 747 235 235 0 0 +s 
Geor ga 4 0 0 $13 254 251 0 0 fae 
Mass land i i 0 0 ° 158 | 63 63 0 0 + 
worth Carolina i 0 0 4 472 143 143 0 0 286 
South C arotna 0 @ 0 0 0 0 0 G 0 0 ) 
V gers 2 2 0 0 4 337 8 118 0 0 173 
West \ rguma ; ! 0 0 82 9 s9 0 0 31 
South Atlant 10 10 0 0 27 3378 1.477 1.477 Q 0 1si4 
lowa 0 0 0 0 4 S68 27 27 0 0 70 
Kansas 6 $ i 0 3 3.028 2.034 2.034 0 0 952 
Monnewsa 10 ? 2 i \4 1,057 440 419 . 12 396 
Missouri 4 4 G 0 9 _ 177 177 0 0 177 
Netrasaa 0 0 0 0 0 0 0 0 0 0 n) 
North Dakou n) 0 0 0 0 0 0 0 0 0 0 
South Dakota 0 i?) 0 0 1 il 2 2 0 te) 9 
West Sorth C entra 20 16 3 1 31 $.253 2.680 2659 9 12 | 604 
Arkansas i 0 ) 2s 100 100 0 0 8 
Lowrsiana 0 0 140 69 os 0 0 oy 
Omlahoma ! j 0 0 } 9 17 17 0 0 ia) 
Texas 4 4 0 ie) ? 1.365 637 o28 0 9 460 
West South Central © ? 0} 0 12] 1798 823 $4 0 3 ose 
Total all States and areas 122 110 s| ? 243 | 25.900 11,656 | 10.805 261 10,132 


4 
The States are grouped according to the method used by the Bureau of the Census, U S Department of Commerce 
Due to techmcal defficudmes, data drscre, ancres exceed 2 percent but are less than } percent m case totals for Tables |! 1 5B. 1SC. and 16 
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Table 16.—Industrial Distribution of Representation E'ections Heid in Cases Closed, Fiscal Year 2001 
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Table 16.— Industrial Distribunon of Representanon Liectioas Heid ia Cases Closed, Fiscal Y ear 2001—< ontinucd 
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Tabie 16.— Industrial Distribunon of Representanon Liecnons Heid in ( ases Closed, Fiscal \ ear 2001 — ontunucd 
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induaret Group —e | APL. Other | Othe be ployers | valid APL. Che Ohe | we 
| Tow | CO Nevone oa. cigs | oes Tom OO | ae | tom «3% 
one 
| | | amon | mons wom | neu | a8 stuns snes snore Oi eal 
i i ] chosen Bal 
Whotessie Trade Duratec (cots | | Tl 2 | , * rT oss 617 ~ 0 Toy 390 
Whonesae Trade Sondurate (soods q 2) a) at ; 2 4! 4932 | 420 28 | Bos 0 | 2 hes 
Whoesae To ace | amet s2 | as | ‘ ; | of) Sees} 2515) Dat 0 TRL ET.. 
Monor \ etacie ang Pars Demers | st » | 7 0 2 23] 112s] 100 ans 442 0 a? $$ on 
Furmeure and Home Furmstungs Stores i! | 3] 2 i 0 s 293 237 a. $2 32 9 133 7 
biectromcs and Appuame Siores i 3] ) ) 0 0 3 3@2 4 63 6) 0 0 228 9 
P eGong Matera anc carder f gupenern 
anc Suppers Deaers i 6 6 0 0 $ es 4) 112 112 0 0 231 ‘8 
Food and Beverage Stores | 67 ‘4 0 3 1 33 3.226 2.785 1.200 1104 0 ” 18s 5 
Heath and Personal (are Stores . $ $ 0 0 3 48 127 77 77 0 0 bd be 
(asoune Stators ! j 1 0 0 0 6 6 5 5 0 0 i 5 
Chottung and Clotting Accessones Stores 3 2 2 i) 0 1 103 4 $2 $2 0 i) 42 103 
44 Reta | ade 19S 77 70 4 3 Sh 4.943 2,102 1,927 32 143 Ls! 1,724 
Sperung Goods Hotty & 24 and Musi 
Seewes 2 0 0 0 0 2 85 67 16 lo 0 0 $1 0 
General Merchandise Stores 20 12 i 0 1 . 2 842 2345 825 770 2 33 1,$20 322 
Misceitanem:s Store Retasiers 4 2 2 0 0 2 1% iss 1 102 9 i) 74 109 
Sonstore Retasers 4 ! I 0 0 5 % 72 12 12 0 0 ~ 13 
4° Reta Trade w s i4 0 ! i$ 3.219 2.069 44 wo i $3 1,705 Sos 
Sut Transportation 16 “ ? 1 0 * a8 675 780 209 * 63 395 \o2 
Rai Transporation 3 2 2 0 0 1 147 121 uM) 74 0 4 4 110 
‘Water * ransportaton $ 4 4 0 0 ! 139 105 0 0 0 0 9 72 
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Table 17.—Size of Units in Representation Elections in Cases Closed, Fiscal Year 2001'—Continued 


clecuons in which representation nghis were won by Elections in whch no 

Nesuber Cume- AFL-C1O umons Other national umons Orher local umons ' ‘ = 

Size of uns (number of employees) chgsble to Total Percent of — Percent Percem - Percens Percem 

vets elections total percent Numbx by size Number by size Number by size Number by size 

total class Clas’ P class Class 
200 to 299 2.708 12 33 99 . 73 0 60 0 00 4 17 
300 to 499 3.437 9 25 984 a 37 2 333 1 143 2 os 
$00 to 799 2,090 3 os #2 2 is 0 00 0 00 l o4 
800 and Over 3.89! 3 os 100 0 l 09 l 167 0 00 ! o4 

" See Glossary of terms for definmions 
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Table 18.—Distribution of Unfair Labor Practice Situations Received, by Number of Employees in Establishments, Fiscal Year 2001 
Total Type of situations 

Size of Total | Percent <4 CA cB cc cD CE CG cP sm Xm Z 
- - 
establishment | Sumber | of a | percent | Num | percem| SY |Percem| SY |Percent| SY |Percen| SY |Percen| SY |Percen| SY |Percem| SY |Percem| SY | Percent “< 
(number of Of all | ber of | i sine | POF | iy size | PMH Lay size | PFO | ay gine | PEN Ta, gine! DEO] A. ine] Dero | ye! berof ly. ne | berol | i, size a 
emplovees) ons | stua- | stua- situa- situa- situa- situa- situa- wtua- situa- situa- = 
jon class class class class Class class Class class class = 
tons tons hhons bons tons bons tons tons bons = 
Totals 26.725] 1000 | 20.219] 1000] $536] 1000] 374] 1000] 141] 1000] 20) 1000 28] 1000 77] 1000] 277] 1000 $3] 1000 = 
Under 10 2.001 75 7S] S22] 75) 345) 62 Ta) 198 23] (63 2] (100 Oo] 00 ) aT is} 47 o) «6170 > 
10-19 2.104 79] #154) 1706] 84) 26) 53 so} 107 | 184 2} wo ! 36 17] 224 rT) oe | 6} 13 = 
20-29 | 988 74] 228] 1.573] 78] 396) $7 9] 04 12} 85 s| 250 0} 00 is} 195 2) «76 7} 132 . 
30-39 1180] 44) 272] 968) 48] 173 31 is} 40 7} $0 o| 00 2} 78 2} 26 uu} 640 2} 38 ef 
40-49 963 36] 3.) 777) #38) ass} 28 s} 643 s 35 o| 00 2} 74 Ss} 6S 9} 32 s|} 94 - 
$0.59 1.748] 6S} 373) 1288) 64) 3571 64 ss} 147 is} 128 2} 00 o} 0 Ss} 65 12} 43 8} ist zx 
60-69 733 27) #01) 617] 35) 106 19 en 4} (28 o| 00 o} 00 o| ow 4] 14 oe} 00 e 
70-79 748} 28) 429) soo} 30) 122] 22 3) 38 4} 28 o| 00 0} 600 1 13 of 32 o| 00 3 
80-89 av8 19} 448) 386) 19) 97 i8 i} 03 2 14 o| 00 oe} 00 2} 26 9} 32 " 19 = 
9-99 288 ii] 488) 249) 12 4} 06 i} 03 0} 00 o} 00 o} 600 o| 00 att ! 19 S 
100-109 1.887 71 $29} 1,295 64 $29 96 21 $6 9 64 2 100 0 00 2 26 % 94 3 $7 = 
110-119 230] +09) S38] ii] 09 xo} §=oos 2} «Os 0} 00 o} 00 o} 00 o| 00 s} 18 2} 38 > 
120-129 620} 23) Sot] 413) 20) 18] 36 2} Os " 07 o}| 00 3} 07 o| 00 2} 07 " 19 4 
130-139 218} os] seo} 182] 09 33} 06 o| 00 0} 00 o| 00 o| 00 o} 00 i} 04 0} 00 2 
140-149 18! o7] S76) Ist] 07 23} «04 o} 00 0} 00 o} 00 o} 00 ’ 13 4} 14 2} 38 Fes 
150-199 61! 23) $99) 472] 23) 9} 2h 0} 27 2 14 o| 00 o| 00 3} «(39 s} (18 0} 00 = 
160-169 183 07 605 ist 07 23 o4 3 os 1 07 1 $0 0 06 0 00 3 it i 19 Ss 
170-179 iss} O07] O12] 163] O8 is} «603 7 #49 0} 00 o| 00 o| 00 o| 00 o} 00 0} 00 4 
180-189 127} OS} 17] wos} OS 2} 04 o| 00 0} 00 o| 00 i 36 o| 00 o| 00 eo} 00 _ 
190-199 77 03 620 o8 03 9 02 0 00 0 00 0 00 0 00 0 00 0 00 v0 00 7 

200-299 2145 80} 00] 1585} 78] 492] 89 17) 45 T) i} $0 3} 107 6| 78 27) «97 4) «75 
300-399 1374 si] 2] 1008] So} 337) 61 3) 38 ! 07 3} 180 2} 71 i 13 3) 47 o| 00 4 
400-499 800 30] 2) 6s) 35) wo} 29 8} 2s s 3s o| 00 2} 78 ! 13 6 2 o| 00 4 
$00. 499 SRS 33 815 604 30 287 46 10 27 0 00 0 00 0 00 0 00 16 $8 1 19 x 
600-699 390 1s] s29] 306) 15 8! is i} 03 i 07 0} 00 o| «00 o}| 00 i} 04 0} 00 a 
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Table 18.—Distribution of Unfair Labor Practice Situations Received, by Number of Employees in Establishments,Fiscal Year 2001'—Continued 


Total Type of situathor-s 
Cumu- CACB Other C 
Suze of Total | Percent) tatwe CA CB cc cD cE CG cP combynabons | combsnations 
establishment | number | of al | percent | Num Trercem| S¥™ [Percent| 8“ |Percem| SY |Percem| SY |Percem| S%™ Tpercen| S™ |p Num Tpercem | ™ |percem 
(number of of all | ber of by size ber of by cies ber of by size ber of by size ber of by suze ber of by suze ber« f by suse ber of by maze ber of by suze 
empiovees) noms | siua- | situa- stua- | setua- sotua- situa situa- srtua- situa- situa 
class class class class class class Class Chass class 
bons bons bons bons bons Ons Lons bons tons ons 
700-799 310 12 41 280 12 S4 10 0 00 0 00 0 00 0 00 3, 39 3 11 0 00 
800-899 272 10 BS! 205 10 9 11 3 os 0 00 0 00 i 36 0 00 4 14 0 00 
900-999 191 07 ass is os 7 07 0 00 0 00 0 00 0 00 0 00 0 00 0 00 
1000-1 999 1,674 63 921) 1,148 $7 492 89 6 16 2 i4 0 00 5 i179 0 00 21 T6 0 00 
2,000.2, 999 os 24 5 4s? 23 i178 32 4 11 0 00 0 00 2 71 0 00 13 47 0 00 
3,000.3. 999 315 12 97 191 os il4 21 i 03 : 0 oe 0 00 l 36 0 00 + 29 0 06 
4 000-4 999 160 06 96 3 9 o4 67 12 1 03 0 00 0 06 0 00 0 00 2 07 0 00 
§ 000-9 999 408 i 1 326 16 123 22 4 11 6 43 1] $0 2 71 0 00 6 22 0 00 
Over 9.999 $i4 i9 1000 407 20 8) 1$ i4 37 2 14 1 $0 i 36 0 00 6 22 0 00 
" See Glossary of terms for definitions 
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Table 19.—Litigation for Enforcement and/or Review of Board Orders, Fiscal Year 2001; and Cumulative Totals, 


Fiscal Years 1936 through 2001 
Fiscal Year 2001 July $. 19% 
Number of proceedings’ Percentages Sept 30, 200! 
vs em- both | Board | vs em “s vs both | Board 
Total plovers | umons | “PY | demi | ployers | unions | SPY | dics | Number | Percent 
only wot Gs only ony | eg? 
umons umons 
Proceedings decided by LS Courts of appeals 19 is} 6 0 2 “= = . 

On proceedings for review and or enforcement 118 14 4 0 2 100 0 100 0 1000 11.585 1000 

Board orders affirmed in tull 74 72 2 0 i) 632 %” 06 7.642 66 0 

Board orders affirmed with modification 10 10 0 0 0 8 oo 00 1538 133 

Remanded tc Board is 13 2 0 0 4 #00 00 She $0 

Board orders partially aff-rmed and panially remanded ? ? 0 0 0 6i 00 00 200 22 

Board orders set aside 12 12 0 0 2 10 $ 00 100 0 1 S61! 135 
On petstions for contempt 12 12 0 0 0 -- - -- 
Total Court Orders 28 26 2 0 0 1000 100 0 

Comphance after filing Uf pettion before court order 13 12 1 0 0 402 $00 - 

Court orders holding respondent in conte npt 7 7 0 0 0 209 00 

Court orders denying petition 2 2 0 0 0 77 00 

Coun orders dwectmge comphance without contempt 

adjudication $ ! 0 0 192 800 

Proceedings decided by U S Supreme Coun ! ! 0 0 28 1000 

Board orders affirmed in tull 0 0 0 0 1$$ oo! 
Board orders affirmed with modifi ation 0 i) 0 0 is 70 
Board orders set aside 1 i 0 0 46 i178 
Remanded to Board 0 rf) 0 0 20 om | 
Remanded to court of appeals 0 0 0 0 16 6? 
Board s request for remand of modification of enforcement order 
demed 0 0 0 0 1 o4 
(Contempt cases remanded to court of appeals 0 0 0 0 ! o4 
Contempt cases enforced 0 0 6 0 1 04 


| See Glossary of terms for detentions 


4 
2 
: 
: 
= 
. 
; 
Fs 
: 
7 
: 
zx 
2 
: 
a 


Table 194.—Proceedings Decided by Circuit Courts of Appeals on Petitions for Enforcement and/or Review of Board Orders, Fiscal Year 2001, 
Compared With S-Vcar Cumulative Totals, 1997 Through 2000' 


firmed on full Modified Remanded in full Affirmed m part and Set aside 
remanded in pam 

Tora | Tonal Foca Vou ae Foca Yeu — Fiscal Yeas — Fescal Year — fone vou — 

= <a so _ — . 1996 2000 1996-2000 —_ 1996-2000 = 1996 2000 1996, 2000 
2001 | 199 | Num | Per- | Num | Per- | Num | Per- | Num | Per- | Num | Per- | Num | Per- | Num | Per- | Num | Per- | Num | Per- | Num | Per- 

2000 | ber | com her vent ber | com | ber | com | ter [| com | ber | com] ber | com ber | com | ber | com | ber | com 

Total all corcusts ie $82 74 627 4) oe 10 ss $$; wo s$} 127 22 40 7 se 33 60 12} #2 ss; 05 
Boston MA 6 20 4 ow 7 17} sso 1] 7 0 00 0 00 0 00 1] #7 1 $0 0 00 2} 00 
New York NY 13 37 11 Bao 231 676 0 00 5 s) i 77 2 sa 1 77 2 Sa 0 00 $7135 
Phuladeipma PA 7 ‘“ 6 ss? 32) 2 1} 43 2 $3 0 00 0 00 0 00 ! 26 0 00 5 79 
Ruhmond VA 18 4) 11 3 9} 482 2) 133 7] #7? 1 67 0 00 0 00 sine I 67 11 | 262 
New Orleam LA 4 17 ! 240 13 | 76s 2}; #0 0 00 0; 0@ 0 00 0 60 1 se 1} 280 3/7 176 
Cmomnan OH 9 ie 2 222 sa} 712 1 iit i$; 127 I tii ; 25 21 22 - 44 3} 333 12} 2 
Chicago. Ul 9 ” 6 7 28 | o41 ty til ; 77 I it 2 a | 0 00 5 77 iui 6; 184 
S Lows, MO 6 2 4] #7 19 | 792 0]; 00 21 63 1} 7 2] 83 o| oo 1 42 tj] 7? 0; 00 
San Francesco CA 6 a 4 7 |) B44 0 00 4 &9 ! 167 0 00 1] 6? 2 a4 0 00 ! 22 
Denver CO ; is }| woo 12 | «67 0 00 I $6 4 00 0 00 0 00 41222 0 00 ! $6 
Adama GA 6 26 4 #7 22) 46 0 00 1 1s } 67 0 00 0 00 0 00 1 7 yy ans 
Washongton DX M4 ims is $29 si oe 2 $9 17, 133 8; 235 13} 2 2 se ) ? 4;s8 1! 86 


Percentages are Computed honzontally by current fiscal vear and total fiscal vears 
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Table 20.—Injunction Litigation Under Sections 10(¢), 10(j), and 10(1), Fiscal Year 2001 


I npuinctaor pr oc eedungs Drsposion of imunctiions 
Topo | “eee | te | tale 4 
costings | ee | cans | postion | Gramed | Domed Seed | Withdrawn | Pending < 
1, 2000 year 200! y 
Under Sec 10(e) total 0 0 0 0 0 0 0 0 0 = 
Under Sec 104) total “ . ~ 35 13 6 1" $ 3 > 
Man!) ! 0 i i 0 1 0 0 ° 5 
ak 1 K2KS) BOK IMA) i t) 1 0 0 0 0 0 ' 4 
Mak 1K}) 13 2 1 3 $ ’ ‘ 3 0 = 
Bax 1KKS) 4 $ ’ 12 « i $ " 2 
ak 1KS) ’ 2 ? ’ 3 3 2 1 0 
Under Sec | 01!) total 10 4 6 ? 4 0 3 t) 3 2 
be 4KB) 4 0 ‘ ; ! 0 2 0 , = 
BK 4KB) B>KSKC) ! ry) ! , 0 0 " 0 0 Z 
dK SKB) BDH THC) 1 ! 0 1 1 0 ° 0 () = 
RDN THA) 1 i 0 1 ! v ts) 0 0 
won TKO) ; 2 i i ’ 0) 0 0 2 : 
¥ 
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Table 21.—Speciail Litigation Involving NLRB; Outcome of Proceedings in Which Court Decisions issued in Fiscal Year 2001 


Number of 


Court 


bm @rstrict courts 


o 


e 


al 


in courts of appeals 


Total - all courts 


17 


o 


o 


a] 


Type of Litagation 


Totals — all tvpes 
NLRB inmiated actions of imerventions 


For protective order or to quash distnct Court subpoena 
To enforce subpoena or comempt of subpoena 
To eryor local ordinance as preemprec 
Action by other partes 
Torenew 


Prosecutorial discretion 


order 


+ 


~) 


2 


To restramn NLRB from 


Enforcing Board subpoenas 
Proceeding m R case 


Proceedong om unfaw labor practice case 
To compel NLRB to 


Issue Compliant 


Take schon in R case 


Comply wath Freedom of informa.on Act (FOLA) (mn 
camera inspection) 
Jounder 


To issue decrson or take specific action 


190 


Table 21.—Special Litigation lavolving NLRB; Outcome of Proceedings in Which Court Decisions issued in Fiscal Year 20007 Contunucd 


Sixty-Sixth Annual Report of the National Labor Relations Board 


ih _»’_. | Rae 
i] Sided 
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il, $ie}as} | 00 
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il; siehasl| 
; dis}; 0 
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Type of Litigation 


Orner 


Otyecton to Board 5 proof of Gam 


imervenion m § 30) sust 
EAJA 


Denying attorney s fees on (OLA 


Suit for wolaton of Constitutional nights 
Federal Tor Clans Act 


State claus preempted by Sec B(DN4) and Sec 10) 


FOU Cases are Categorized as to Coun determmnanon depending on whether NLILB subsiantially prevailed 
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Appendix 


Table 22.—Advisory Opinion Cases Received, Closed, and Pending, Fiscal Year 2001' 


Number of cases 
Identification of petstoner 
Total Emplover Umon Courts 


Pending October | 2000 
Recerved fiscal 200! 
On docket fiscal 200! 
Closed fiscal 2001 


Pending September 50 200! 
"See Glossary for definitions of terms 
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Table 22A.—Disposition of Advisory Opinion Cases, Fiscal Year 2001 


Total cases 


Sixty-Sixth Annual Report of the National Labor Relations Board 


and Age of Cases Pending Decision, September 30. 2001 


Table 23.— Time Elapsed for Major Case Processing Stages (Completed, Fiscal \ car 2001; 


Stage 


Untaw labor practwe cases 

A Mayor stages compiied 

| Folng of charge to msuance of Complannt 

2 Compan to chose of hearing 

3 Close of hearing to admmemst: aire aw pudge § decison 

4 Recewpt of drets on submussons to msuance of adrmomst: ative ae sodwe 6 decir 
S Admmemestrative iae judge s deurmon to ssuance of Board decision 

© Ongenateng documento Boar’ decrmon 

7 Assegnement co Boerd decwon 

8 Fetong of charge to ssuance of Board decison 

Age of cases pending adrumstratve law judges decison September DU! 
| Frown filong of charge 

2 From chose of hearing 

Age of cases pending Board decimon Sepremiber 1) 200! 


A Mayor stages completed 
| Felon of petnon to nonce of Rearing sswed 
2 Notee of hearing to lose of hearing 
1 Close of hearing to Regonal Dw ctor s decison rssued 
4 Close of preetecnion hearing to Board 5 decison issued 
S Close of postetection hearing to Board 5 decor issued 
© behing of petition to. 
@ Board decision issued 
bh Regronal Dwector + dewson sued 
7 OF genating document to Board decision 
§ Assignment to Board 5 decision 
B Age of cases pending Board decison Sepremiber 1) 200) 
(Fromm fileng of petition 
2 From ongrnating document 
\ Fromm assegnment 
C Age of cases pending Reyronal Dwector s decison Seprember 50) 200 


Table 24.—NLRB Activity Under the Equal Access to Justice Act, FY 2001 


Achon taken 


Apphcations for fees and expenses fled with the NLRB under S$ ( 8 ( § S04 
4 Number of applications fied 
B Decisions mb AJA cases ruled on (wm todes Al) awards adopted by the Board and setiiemen:s) 
Crrancng lees 
Derving tees 
C Amour of fees and expenses m cases bated @ Bt we 
( harmed 
Recovered 
Permons for reves of Board Orours denying fees under S| SC § 504 
A Awards granting fees (includes settionn ws) 
BR Awards denving lees 
(Amount of fees and expenses recovered pursuant to Cour award on settlement (in hudes 
fees recovered op cases in which Court fre 6 merit to claw but remands to Board for determination 
Of fee ammount) 
Applications for fees and expenses before the court Courts of appeals under 81 SC § 24/2 
5 Awards granting lees (im hudes sertioments) 
Bh Awards denying fees 
(Arment of fees and expenses recovered 
Apphcatrons for fees and expenses before the district courts under $( SC § 24/2 
A Awards granting fees (includes setiiements) 
BR Awards denying lees 


(Arnon of fees and expenses ecovered 


2 


$71.14 
5 8m 
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9 


